International Capital Market Features

The post-Brexit impact on

primary markets

1 How well have primary markets functioned? Have
there been any problems for issuers arising from market
fragmentation?

Bond issuance volumes in the first part of the year and
feedback from ICMA’s issuer and underwriter communities
suggest that the end of the post-Brexit transition period
did not cause significant market disruption or financial
instability for primary bond markets. The issuance process
has remained largely the same so far, and issuers have

not reported any concerns regarding access to funding or
investor participation in their bonds.

2 Is there any evidence that bond market activities have
shifted from Europe (ie the EU and the UK) to other financial
centres (eg New York, Singapore and Hong Kong)?

Feedback from members to date would suggest that
activities related to underwriting new issues have shifted
more within Europe than from Europe to other financial
centres.

3 To what extent have there been changes in the location in
primary market activities?

Market firms took the view that there would not be a
significant difference between an EU/UK deal and “no deal”
and so have established regulated entities both in the UK

and separately within the EU. They have consequently been
engaging their clients from the appropriate entities. Location/
entity changes for capital and staff may evolve further as the
COVID-19 pandemic comes under control and subject to any
developments in regulatory direction.

4 Has there been a significant shift in governing law in
primary market documentation away from English law to
national laws in the EU?

It is still very early to tell whether the end of the post-Brexit
transition period will have a significant impact upon the
predominant usage of English governing law for international
bonds and associated documentation, though it is widely
considered that English law is likely to remain the preferred
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choice of law among UK and EU27 market participants.

There does not appear to have been a significant shift so far,
though it is understood that in some jurisdictions, particularly
in the Nordic region, local regulators are encouraging a move
towards using local law for all bonds issued by financial
institutions as well as local listings.

There appears to have been an incremental shift in some
sectors, most notably capital securities of certain EU financial
institution issuers (where the views of local resolution
authorities, the SRB and the EBA on the ease of bailing in
those securities and their eligibility for TLAC and MREL will

be relevant). This incremental shift started before the end of
the post-Brexit transition period. There does not appear to
have been any shift in the typical use of English governing
law for bonds issued by corporate issuers. In addition, it is
understood that contractual documentation relating to bonds
(for example, subscription agreements) will typically still be
governed by English law, even where the bonds themselves
(or certain bond provisions) are governed by a local law.

5 Has there been a significant shift in the use of asymmetric
non-exclusive jurisdiction clauses?

Members are taking a case-by-case approach to their
consideration of any changes to the usual approach in
international debt capital markets of using an asymmetric
non-exclusive jurisdiction clause in favour of the bondholders
and underwriters or dealers. In the unsecured bond market,
there does not yet seem to have been a significant change to
the status quo.

Much will depend on the circumstances of individual cases,
in particular the ease of enforcing English law judgments in
the jurisdiction of the relevant parties and their assets. It is
understood that, while the UK is not a party to the Lugano
Convention, an exclusive jurisdiction clause could offer more
certainty as to the recognition and enforceability of English
law judgments. This is because the UK has acceded to the
Hague Convention. However, this certainty would come at
the expense of the flexibility that a non-exclusive jurisdiction



clause provides. Also, if the UK accedes to the Lugano
Convention, then it is understood that the position on civil
justice as between the UK, the EU and Switzerland, Iceland
and Norway will be almost exactly as it was when the UK was
an EU Member State. Therefore, a case-by-case approach
seems likely to persist in the unsecured bond market for at
least as long as the question regarding the UK’s accession to
the Lugano Convention remains open. It is anticipated that
there will be more clarity on whether the UK will be permitted
to accede to the Lugano Convention soon.

6 Has there been a significant shift away from London as a
listing venue and, if so, to which jurisdiction(s)?

There is no evidence of a significant shift away from London
as a listing venue for Eurobonds.

The most commonly used listing venues for Eurobonds

in Europe are the Luxembourg, London and Irish stock
exchanges. The lack of change seems likely to be due to a
combination of the following factors:

« theinternational debt capital markets are largely
wholesale and institutional investors have historically not
expressed any strong preference between listing venues;

« the London Stock Exchange has taken steps to ensure
that London-listed bonds can continue to be used for the
purposes of ECB eligible collateral; and

« currently, the EU and UK Prospectus Regulations are very
similar, so (subject to a small number of exceptions) there
is no significant difference between seeking admission to
trading on the regulated market in London compared with
Luxembourg or Ireland.

It remains to be seen how the fundamental review of the UK
Prospectus Regulation proposed by the UK Listing Review
and the next review of the EU Prospectus Regulation will have
an impact on choice of listing venue.

7 What changes have been needed in ICMA primary market
documentation?

At a high level, ICMA’s primary market language that catered
for EU legislation (eg EU Prospectus Regulation, EU PRIIPs
Regulation, EU MIFID II/R product governance regime and EU
BRRD Article 55) needed to be replicated and amended to
cater for the corresponding UK regimes. This means market
participants now often need to include double the amount of
regulatory-related language in their bond documents: one set
of language for the EU regime and another set of language
for the UK regime.

ICMA has made available its updated language to ICMA
members and ICMA Primary Market Handbook subscribers on
the ICMA Other Primary Market Documentation webpage. In
due course, the updated language will be included in the ICMA
Primary Market Handbook.

8 What evidence is there of future divergence between
capital market regulation in the EU?
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In the primary markets, there is evidence of future regulatory
divergence in the following areas. The precise implications of
any divergence are not yet clear:

* UK Listing Review: The UK Listing Review published on 3
March has called for, among other recommendations, a
fundamental review of the UK Prospectus Regulation with
the aim of moving the UK regime much closer to the regime
that existed in the UK before the EU Prospectus Directive
and Prospectus Regulation were introduced.

» EU Prospectus Regulation: The EU Prospectus Regulation
is due to be reviewed by the European Commission by July
2022. This may lead to further divergence between the
EU and UK regimes.

* PRIIPs Regulation: The UK authorities have indicated
that they will not apply the PRIIPs Regulation to UK
UCITS, pending a review the UK PRIIPs regime. Similarly,
the EU authorities are expected to review the EU PRIIPs
Regulation. As things currently stand, they will apply the
Regulation to UCITS as from the beginning of 2022. This
will lead to divergence between the EU and UK regimes.

* EU Capital Markets Recovery Package: The EU Prospectus
Regulation and MIFID II/R product governance regimes
were amended in February 2021 pursuant to the EU
Capital Markets Recovery Package. Following the end of
the post-Brexit transition period, these changes have not
been automatically carried across to the corresponding UK
regimes.

» EU MAR: The EU Market Abuse Regulation is due to be
reviewed by the European Commission (possibly this
year), and this may lead to divergence between the EU and
UK regimes.

In relation to benchmarks, the EU BMR was amended on 12
February 2021. The amendments included new provisions
related to a statutory override of references to certain
benchmarks in certain financial instruments and contracts,
designed to cater for an orderly wind-down of LIBOR. The
UK is considering changes to the UK BMR as part of the UK
Financial Services Bill, also with a view to an orderly wind-
down of LIBOR. The UK proposals are different in nature to
the EU BMR proposals. For further information, see Tough
Legacy Proposals: A Snapshot, ICMA, October 2020.

Contacts: Charlotte Bellamy,
Ruari Ewing and Katie Kelly
charlotte.bellamy@icmagroup.org
ruari.ewing@icmagroup.org
katie.kelly@icmagroup.org
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EFA and UK Prospectus Regulation
developments

The EEA Prospectus Regulation changes proposed as part

of the Capital Markets Recovery Package (also known as the
“quick fixes”) have now been published in the Official Journal as
Regulation (EU) 2021/337 and have entered into force.

The central pillar of the changes is the introduction of a new
EU Recovery Prospectus, which is designed to facilitate certain
secondary equity issues. The EU Recovery Prospectus is not
available for issuance of debt securities.

Certain other targeted amendments have also been made to
the EEA Prospectus Regulation, including: (i) changes to the
obligations on financial intermediaries to inform investors of
certain information related to prospectus supplements and the
associated period for withdrawal rights; and (ii) an increase in
the threshold for the exemption from the obligation to publish
a prospectus for offers of non-equity securities issued in a
continued or repeated manner by a credit institution.

These changes are not expected to have a significant impact for
ICMA members operating in the wholesale debt space.

One aspect that is likely to be of interest to ICMA members is the
inclusion of a recital related to ESG disclosure. While this will have
no immediate, operative effect, the recital states that information
on ESG matters by companies has become increasingly relevant
for investors and the Commission should, in the context of its next
review of the EEA Prospectus Regulation (which is due by 21 July
2022), assess whether it is appropriate to integrate sustainability-
related information in the EEA Prospectus Regulation. Issues
relating to current market practice for ESG disclosure in
prospectuses is a live topic of discussion among ICMA primary
market members.

Although it did not form part of the European Commission’s
original proposal, Regulation (EU) 2021/337 also included an
amendment to the EEA Transparency Directive giving Member
States the option to postpone, by one year, the requirement

for listed companies to prepare annual financial reports in the
European Single Electronic Format for financial years beginning on
or after 1 January 2020. This is not considered to be problematic
from the perspective of ICMA’s primary market members.

In the UK, the results of the UK Listing Review were published on 3
March 2021 and welcomed by the FCA. As reported on page 43 of
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the last edition of this Quarterly Report, ICMA had responded to
the corresponding consultation in December 2021.

The main focus of the UK Listing Review consultation appeared
to be the UK equity markets. This was borne out by the
recommendations issued in March, which relate primarily to
equity issuances. However, the Review also recommended that
HM Treasury conduct a fundamental review of the UK prospectus
regime considering, as a minimum, the following areas:

 changing prospectus requirements so that in future, admission
to a regulated market and offers to the public are treated
separately;

« changing how the prospectus exemption thresholds function
so that documentation is only required where it is appropriate
for the type of transaction being undertaken and suits the
circumstances of capital issuance; and

« use of alternative listing documentation where appropriate and
possible, eg in the event of further issuance by an existing listed
issuer on a regulated market.

The Review also recommended that, as part of the review of
the prospectus regime, HM Treasury should consider whether
prospectuses drawn up under other jurisdictions’ rules can be
used to meet UK requirements.

The Review recommends that the goal of the reform of the UK
Prospectus Regulation should be an approach much closer to

the one that existed in the UK before the introduction of the EEA
Prospectus Directive and Prospectus Regulation. The Review
considered but dismissed making “tweaks” to the UK prospectus
framework (such as raising exemption thresholds, which appeared
to have been suggested primarily from an equity angle) in favour
of more fundamental reform that separates the requirements for
admission to a regulated market from offers to the public.

If taken forward, the recommendations mean that the UK
Prospectus Regulation regime could depart quite significantly from
the EU regime.

Related to this, the ICMA response to the UK Listing Review noted
that many issuers of wholesale vanilla bonds will wish to continue
to access funding on a pan-European basis (ie in both the EU

and the UK), as they have done for many years. It is therefore
important that any changes that are made to the UK prospectus
regime are made in such a way that preserves the smooth
functioning of the pan-European wholesale market for new bond
issues.


https://ec.europa.eu/info/publications/200722-proposal-capital-markets-recovery_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0337&from=EN
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/966133/UK_Listing_Review_3_March.pdf
https://www.fca.org.uk/news/statements/fca-welcomes-lord-hills-listing-review-report
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-First-Quarter-2021.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ICMA-Response-UK-Listings-Review-18-December-2020-181220.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ICMA-Response-UK-Listings-Review-18-December-2020-181220.pdf

Primary Markets

ICMA primary market members have long been focused on the
regulation of bond prospectuses and listing requirements and will
be interested to see how the recommendations in the UK Listing
Review are taken forward by HM Treasury.

The European single access point

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org

On 2 March, ICMA responded to the European Commission’s
five week consultation on establishing the European single
access point (ESAP) for companies’ financial and sustainable
investment-related information made public pursuant to EU
legislation. ICMA had previously provided feedback on the
ESAP topic in its 25 June 2020 response to the Commission’s
consultation on a new digital finance strategy for Europe /
FinTech Action Plan (regarding questions 27/28) and in its 30
June 2020 feedback to the High-Level Forum Report on CMU
(regarding Recommendation 1).

ICMA’s response to the ESAP consultation focused mainly on
prospectus information under the EU’s Prospectus Regulation
(PR). The response also touched briefly on information under
certain other EU regimes - namely the Transparency Directive
(TD), Non-Financial Reporting Directive (NFRD), Market Abuse
Regulation (MAR), Packaged Retail and Insurance-based
Investment Products Regulation (PRIIPs), Securities Financing
Transactions Regulation (SFTR) and Regulation on Sustainability-
Related Disclosures in the Financial Services Sector (SFDR).

Generally (though mostly from a PR perspective), the response
was supportive of the ESAP concept but emphasised various
aspects relating to its implementation (notably in terms of
proportionality):

(@) inclusion of information under individual EU regimes should
be subject to individual consideration in terms of (i) system
compatibility and (i) underlying need (given submission
burdens and any existing access solutions);

(b) questions of non-IT form (including natural language), content,
timing and legal/logistical responsibility (excepting ESAP’s own
hosting responsibilities following the receipt of information)
should usually be left to the context of such individual regimes
rather the ESAP structure;

(c) the ESAP should be open to, and not restrictive of, various
submission IT/machine-readable formats/solutions -
though there are difficulties around the European Single
Electronic Format (ESEF - involving inline XBRL? tagging) and
particular care is needed not to indirectly force either (i) the
standardisation of financial instrument terms or (ii) subjective/
simplistic (and so potentially misleading) summarising/

labelling of complex financial instrument terms;

(d) the ESAP should enable third party search platform access
(the response citing in this respect the Finding Prospectus
Information Online article from pages 40-41 of the Third
Quarter 2020 edition of this Quarterly Report);

(e) various options arise in terms of who would submit
information into the ESAP (between reporting companies,
regulators and infrastructures already involved in information
dissemination flows);

(f) the potential for ESAP inclusion to formally constitute the
“availability to the public” that is required under various EU
regimes;

(g) administrative responsibility should rest with the authorities,
but involve stakeholder input;

(h) any costs to submitters/reporting companies should be
controlled to be proportionate (bearing in mind that the ESAP
would effectively be operating on a monopoly basis), but ESAP
content should be free to view.

Regarding PR information specifically, the response fully agreed
on immediate inclusion within ESAP scope and commented on
basic submission labels/search criteria: (i) “prospectus”, “base
prospectus”, “supplement”, “final terms” as document type, (ii)
issuer name, (iii) issuer LEI, (iv) ISIN (except for base prospectuses
and related supplements) and (v) document date. In this respect,
the response again cited the Finding Prospectus Information
Online article from pages 40-41 of the Third Quarter 2020 edition
of this Quarterly Report. The response also noted that individual
exchange-regulated markets should be able to optin to the ESAP
in relation to PR-like information arising in the context of their own
admissions to trading.

It is however possible that PR information might not be treated
as a first priority for the ESAP as, unlike information under

other regimes, there is already a database in existence: ESMA’s
prospectus register. Its search criteria are stated to include
issuer name (in full or in part), issuer LEI and ISIN. However,

the register webpage states that “in the current release of the
prospectus register, it is only possible to search for final terms and
translations of summaries using the “host Member State(s)” as
a search criterion” and that “it may not be possible to search for
the final terms submitted by some competent authorities [that]
are still working on adopting their systems to submit final terms
to the new prospectus register.” This may change (as reported in
the Fourth Quarter 2020 edition of this Quarterly Report) as NCA
obligations to provide certain prospectus-related data to ESMA
in XML2 format (under Article 12 and Annex VIl of Commission
Delegated Regulation (EU) 2019/979) are passed through to
issuers.

Regarding the other EU regimes cited above, the response:

« TD -somewhat agreed on later inclusion, to the extent ESAP
submission formally constitutes ”public availability”;

1. eXtensible Business Reporting Language.
2. eXtensible Mark-up Language.
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* NFRD - fully agreed on inclusion, citing ICMA’s 15 July 2020
response to the Commission’s consultation on the Renewed
Sustainable Finance Strategy;

* MAR - somewhat agreed on later inclusion, to the extent ESAP
submission formally constitutes ”public availability”;

* PRIIPs - somewhat disagreed on inclusion, noting it may be
prudent to await the outcome of the pending PRIIPs regime
review given public comment on the risk of such documents
being misleading;

* SFTR - somewhat disagreed on inclusion, noting public data is
already made available in a standardised and centralised way
by the trade repositories; and

* SFDR - somewhat disagreed on inclusion, noting (i) the
performance of financial market participants against KPIs are
not relevant to investors as they invest via financial products
and not directly in financial market participants (if and when
they do, NFRD is there to provide the necessary information)
and (ii) KPIs are backward-looking and give no sense of
direction of travel to investors.

ICMA will continue to engage on the ESAP topic as it develops.

The CMRP: MiFID II/R product governance

Following the European Council, Parliament and Commission
consensus on MiFID II/R amendments (notably the scope
alleviation of the product governance regime) reported in the
last edition of this Quarterly Report, a consequent amending
directive was published in the EU’s Official Journal on 26
February. The final version seemed to involve no material
changes from the consensus relating to the scope alleviation of
the product governance regime.

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

National transposition is due to take effect by 28 February 2022,
and in this respect ICMA will consider any implications regarding
the product governance materials in the ICMA Primary Market
Handbook. However, it may be that no actual amendments are
needed, to the extent that the alleviation means that the ICMA
materials are either used (when transactions are in scope) or not
(when transactions are out of scope).

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

@

UK audit reform and comfort letters

On 18 March, the UK Government published a consultation on
proposals focused on restoring trust in audit and corporate
governance. Whilst the subject of this consultation does not
directly relate to new bond issuance, it contemplates operational
separation between audit and non-audit practices. It is unclear
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whether this might potentially raise questions of continuity

in auditors providing comfort letters to underwriters in the
context of new bond issues. This is because such comfort letters,
effectively following on from statutory audits, ought to continue
being delivered by audit practices following any separation

from non-audit practices. ICMA is initially seeking to understand
whether such questions are likely or not to arise in practice in
order to determine whether it will respond to the consultation by
its 8 July deadline.

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

Sustainability-Linked
Bonds Workshop

ICMA hosted a Sustainability-Linked Bonds
Workshop on 25 February 2021 for members
of the ICMA Financial Institution Issuer Forum
(FIIF) and Corporate Issuer Forum (CIF). This
was the first such joint event for the FIIF and
the CIF and, given the commonality of interests
in sustainability-linked bonds (SLBs), it is
unlikely to be the last.

The ICMA Sustainability-Linked Bond Principles, which are
voluntary process guidelines, are considered to be a very good
and useful starting point for the issuance of SLBs, capable

of allowing for innovation and appealing to a wide variety of
issuers.

But one additional focus of the event was on how SLBs fit

with financial institutions’ funding profiles. In the regulatory
capital context, the key step-up feature of an SLB could be
considered to be an “incentive to redeem”; and while regulators
are generally supportive of sustainable financing in the funding
space, a change in capital rules is likely to give rise to concerns
over unintended consequences. This is a developing topic for
banks, with more work on the regulatory side and more guidance
from the EBA expected.

The correct level of ambition of KPIs is important and can be
ensured by careful and correct calibration of KPIs. Advance
engagement with investors on an agreed framework and KPI
calibration is to be encouraged, but of equal importance is better
and simpler explanation of KPIs and how they are expected to

be achieved by reference to peer comparability. However, issuers
should not be too concerned if they do not meet their targets.

Increased issuance levels, diversity in issuers and targets and
organic standardisation and comparability, all of which ought to
result from more and more issuance, were all cited as potentially
helpful to the development of the SLB market.

Contact: Katie Kelly
katie.kelly@icmagroup.org

@
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however provided to be subject to blanket or transaction-
specific opt-outs by issuers and investors.

ICMA will consider submitting comments to the FMSB on the
draft standard by the specified deadline of 16 March.

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

ICMA response to the UK Listings Review

On 18 December 2020, ICMA responded to the UK Listings
Review call for evidence.

The UK Listings Review was launched on 19 November

2020 and is being led by Lord Hill. Although the focus is
primarily on UK equity markets, it appears that the review of
prospectus-related aspects will consider the rules for both
debt and equity markets. ICMA’s response related to the UK
prospectus and related regulatory regimes as they apply to
debt capital markets.

The response highlighted that market participants are
familiar with the EEA and onshored UK Prospectus Regulation
regimes, and this familiarity means that ICMA members tend
not to face significant barriers from a prospectus regulation
perspective when they seek to access wholesale debt capital
markets. It seems likely that many issuers of wholesale
vanilla bonds will wish to continue to access funding on a
pan-European basis (ie in both the EU and the UK) going
forward. It is therefore important that any changes that are
made to the UK prospectus regime are made in such a way
that preserves the smooth functioning of the pan-European
wholesale market for new bond issues.

While the current regime broadly works in practice for new
issues of “wholesale” vanilla bonds, there are some areas
that could be improved without damaging the smooth
functioning of that market. These include:

« facilitating the use of periodic disclosures for the purposes
of new issue disclosure through incorporation by reference
of “future” financial information;

« allowing supplements to be used to include additional,
or amend existing, securities note information in a base
prospectus;

« allowing issuers to prepare a supplement to include
additional information, voluntarily, which is not
“significant” within Article 23 of the UK Prospectus
Regulation;

« refining the Article 6 test to ensure that prospectuses only
contain the information bond investors need; and

« removing the need for a prospectus for secondary market
non-exempt offers.
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The response also discussed the concept of developing a
suitable regulatory framework for a UK retail bond market,
which would require a holistic consideration of the different
regulatory regimes in order to ensure that UK retail investors
are appropriately protected whilst not imposing regulatory
burdens upon issuers that make it unattractive or commercially
unviable for them to offer their securities to UK retail investors.

Finally, the response also outlined a number of additional,

technical, points that the UK authorities may wish to consider

in the context of the UK Prospectus Regulation regime,

including:

* the alignment of the availability of UK prospectus and
transparency “wholesale” disclosure regimes;

 the alignment of UK Prospectus Regulation and UK Listing
Rules exemptions (in particular for bonds issued by charities
and social housing associations);

 streamlining of sources of prospectus-related rules and
guidance in the UK regulatory framework; and

» ensuring the UK’s “equivalence regime” for prospectuses
works effectively.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org

@

EEA Prospectus Regulation developments

Capital Markets Recovery Package

As reported in the last edition of this Quarterly Report, the
European Commission proposed a package of changes to
various aspects of EEA capital markets regulation on 24 July
2020 as part of a “Capital Markets Recovery Package” in
the wake of the COVID-19 pandemic. Proposed amendments
to the EEA Prospectus Regulation formed one part of that
package.

On 11 December, the European Parliament and the

Council reached a provisional agreement on the proposed
amendments to the Prospectus Regulation, which was
welcomed by the European Commission and later endorsed
by the Council on 16 December.

As reported in the last edition of this Quarterly Report, the
central pillar of the changes is the introduction of a new EU
Recovery Prospectus, which is designed to facilitate certain
secondary equity issues. The EU Recovery Prospectus will
not be available for issuance of debt securities. Certain
other targeted amendments will also be made to the

EEA Prospectus Regulation, including: (i) changes to the
obligations on financial intermediaries to inform investors
of certain information related to prospectus supplements
and the associated period for withdrawal rights; and (ii)
an increase in the threshold for the exemption from the
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obligation to publish a prospectus for offers of non-equity
securities issued in a continued or repeated manner by a
credit institution. These proposals are not expected to have
a significant impact for ICMA members operating in the
wholesale debt space.

One aspect that is likely to be of interest to ICMA members
is the inclusion of a new recital related to ESG disclosure.
While this will have no immediate, operative effect, the
recital states that information on ESG matters by companies
has become increasingly relevant for investors and the
Commission should, in the context of its next review of the
EEA Prospectus Regulation (which is due by 21 July 2022),
assess whether it is appropriate to integrate sustainability-
related information in the EEA Prospectus Regulation.
Issues relating to current market practice for ESG disclosure
in prospectuses is a live topic of discussion among ICMA
primary market members.

The political agreement also included an amendment to

the EEA Transparency Directive (that did not form part of
the European Commission’s original package) providing
Member States with the option to postpone, by one year, the
requirement for listed companies to prepare annual financial
reports in the European Single Electronic Format for financial
years beginning on or after 1 January 2020.

The Parliament and the Council will now be called upon to
adopt the amendments formally without further discussion,
possibly in February 2021, after the usual legal-linguistic
revision of the text.
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Machine readable data requirements

Also as reported in the last edition of this Quarterly Report,
ICMA understands that NCAs began to introduce new data
requirements for issuers on 30 November pursuant to

the provisions of Commission Delegated Regulation (EU)
2019/979 that oblige NCAs to provide certain prospectus-
related data to ESMA in XML format.

It is understood that different NCAs are taking different
approaches to the form in which they require the relevant
data to be submitted to them, meaning that the precise
impact of this change for issuers and their advisors depends
on the approach of the relevant NCA.

The rationale for this change seems to be to allow ESMA to
update its Prospectus Register and gather increased data
on the Prospectus Regulation-related activity, which could
inform EU authorities’ work on a further review of the EEA
Prospectus Regulation in due course.

From a market perspective, it will be interesting to see
whether any improvements to the ESMA Prospectus Register
could help to address some of the concerns that have been
raised previously by ICMA’s buy-side members that finding
published prospectuses online is not as straightforward as it
could be. For further information on this issue, see the article
on page 40-41 of the Q3 2020 edition of the ICMA Quarterly
Report.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org
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by Ruari Ewing and Charlotte Bellamy

Prospectus Regulation developments

Machine readable data requirements

As reported in the Q3 2020 edition of this ICMA Quarterly
Report, Commission Delegated Regulation (EU) 2019/979
under the EU Prospectus Regulation (PR) regime includes
obligations on NCAs to provide certain prospectus-
related data to ESMA in XML format. Following reports
that certain NCAs were starting to contact issuers and
other market participants about their intention to start
collecting such machine-readable data later this year,
ICMA contacted various national competent authorities to
gather more information on the likely impact of the new
data requirements for issuers and other primary market
participants. It seems that the precise timing for these new
requirements is not yet firm, but they could be introduced
during Q4 2020.

It seems that different NCAs are expecting to take different
approaches to the form in which they will require the
relevant data to be submitted to them. Some may require
issuers or their advisors to submit relevant data in XML
format. Others may provide an online form or Microsoft
Excel spreadsheet which will automatically convert the
data into the required XML format. This is likely to be more
straightforward for many market participants in the vanilla
bond market. Regardless of the precise approach, it seems
clear that issuers will be required to submit additional

data to national competent authorities when they issue
securities and, in some cases, when they file or submit
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prospectuses for review or approval. The rationale for this
is understood to be to allow EU authorities to gather more
data on Prospectus Regulation-related activity, which could
inform EU authorities’ work on a further review of the EU
Prospectus Regulation in due course.

Proposed amendments under the European
Commission’s Capital Markets Recovery
Package

As highlighted elsewhere in this Quarterly Report, the
European Commission published a Capital Markets
Recovery Package in the context of the COVID-19 pandemic
on 24 July. One part of the package was proposed
amendments to the Prospectus Regulation.

The central pillar of the proposals is the introduction

of a new EU Recovery Prospectus, which is designed to
facilitate certain secondary equity issues. The EU Recovery
Prospectus will not be available for issuance of debt
securities. The European Commission also proposed certain
other targeted amendments to the Prospectus Regulation,
including: (i) changes to the obligations on financial
intermediaries to inform investors of certain information
related to prospectus supplements and the associated
period for withdrawal rights; and (ii) an increase in the
threshold for the exemption from the obligation to publish
a prospectus for offers of non-equity securities issued in a
continued or repeated manner by a credit institution. These
proposals are not expected to have a significant impact for
ICMA members operating in the wholesale debt space.
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European Commission CMU Action Plan

As reported elsewhere in this Quarterly Report, the
European Commission published a new Action Plan for a
Capital Markets Union (CMU) on 24 September 2020 and
an associated Annex. There are no express references to
amendments to, or a review of, the Prospectus Regulation
regime (unlike the European Commission's 2015 CMU
Action Plan).

There is, however, a commitment to adopt a legislative
proposal in Q3 2021 to set up a “European Single Access
Point” (ESAP) to provide seamless, EU-wide access

to all relevant information (including financial and
sustainability-related information) disclosed to the public
by companies. In its preliminary thoughts of 12 June on
the European Commission’s High Level Forum's Final
Report, ICMA noted that it recognizes the advantages
of an EU-wide digital access platform for companies’
public financial and non-financial information. However,
in introducing the ESAP, careful consideration would
need to be given to the cost/benefit analysis associated
with any new requirements for companies to adopt new
or more extensive use of machine-readable data in the
short- term (eqg in disclosures under the Prospectus
Regulation). These points were expanded in ICMA's
response to the European Commission's call for feedback
on the High Level Forum'’s Final Report of 30 June, and
were also reflected in ICMA's response to Q.27 and Q.
28 of the European Commission FinTech action plan
consultation of 25 June.

The European Commission has stated that the ESAP will
"“to the greatest extent possible, build on existing EU and
national IT infrastructures (databases, registers) in order
to avoid adding to companies’ reporting burdens”. It also
states that “all information will be provided in comparable
digital formats”. The meaning and possible impact of this
is not entirely clear. The development of the ESAP is an
area that the ICMA primary market community may wish
to monitor as proposals are developed.

ICMA response to the European Commission’s
Renewed Sustainable Finance Strategy
consultation

As reported elsewhere in this Quarterly Report,

ICMA submitted its response to the European
Commission’s consultation on its Renewed Sustainable
Finance Strategy on 15 July. ICMA’s response to the
guestions related to the Prospectus Requlation (Q.25 and
Q.26) noted, among other things, that it is not necessary
or desirable to introduce new requirements for green

bonds into the Prospectus Regulation at this point in time.
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Amendments to Level 2 (convertibles and
other minor corrections)

As reported in the Q3 2020 edition of this ICMA Quarterly
Report, the European Commission adopted certain
amendments to Level 2 of the Prospectus Regulation

in June 2020. The primary purpose of the amendments
appeared to be to restore the previous Prospectus
Directive position on the prospectus disclosure and
supplement-related requirements for certain convertible,
exchangeable or derivative securities. There were also
certain corrections to minor mistakes and changes to

the EU growth prospectus regime (which has historically
not been a core area of focus for ICMA's primary

market members). These amendments were published

in the Official Journal on 14 September as Commission
Delegated Regulation (EU) 2020/1272 and Commission
Delegated Regulation (EU) 2020/1273. They entered into
force on 17 September 2020, although certain provisions
apply from 21 July 2019. There do not appear to have been
any significant changes to the European Commission’s
original proposal.

Although ICMA understands that the bulk of convertible/
exchangeable issuance falls outside the scope of the
Prospectus Regulation, and so these changes may not
have a significant impact in practice, it is expected that
these changes will nevertheless be welcome for ICMA
members and indeed align with informal comments made
to the European Commission previously by ICMA.

ESMA annual report on EEA prospectus
activity for 2019

ESMA published its annual report on EEA prospectus
activity for 2019 in September 2020. It noted that

the number of prospectus approvals across the EEA
decreased to 3,113 from 3,390 in 2019, a fall of 8%
compared to 2018, and that this decrease continues the
downward trend observed since the 2008 financial crisis.

Slightly more than three quarters of approved
prospectuses related to non-equity securities, with the
most frequent security type being debt securities with a
denomination of at least €100,000 (33%). Four national
competent authorities approved two-thirds of all non-
equity approved prospectuses: Ireland (24%), Luxembourg
(22%), Germany (11%) and UK (10%). Around 44% of EEA
prospectuses were base prospectuses.

The combined total of EU Growth and Secondary
Issuance prospectuses (which were introduced under the
new EU Prospectus Regulation) was 133, representing
slightly more than 4% of total approvals for 2019. ESMA
notes that this a promising sign considering that these
document types only became available as of 21 July 2019.
The figures show that these types of prospectus related
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to equity securities more often than non-equity securities,
which is perhaps unsurprising.

Contact: Charlotte Bellamy
charlotte.bellamy®icmagroup.org

MAR review

On 24 September, ESMA published its final MAR Review
report that covers inter alia several aspects ICMA has

been engaging on. The final report follows ESMA's prior
consultation, to which ICMA submitted a response in
November 2019 (reported at pages 36-37 of the First Quarter
2020 edition of this Quarterly Report).

Regarding the concept of inside information, ESMA
concluded in its report that the definition is sufficient

and should remain basically unchanged. ESMA however
proposed widening the definition in relation to MAR Article
71(d), so that inside information under that heading is
constituted not just in relation to persons charged with order
execution. ESMA also noted it stands ready to issue guidance
on the definition of inside information (on specific scenarios,
as a first step, that could enhance clarity on concrete and
recurring issues and so may assist issuers). Distinctly, ESMA
concluded no amendments are necessary to MAR in relation
to delaying the disclosure of inside information (noting again
in this respect ESMA's willingness to provide guidance on the
definition of inside information).

Regarding pre-hedging (which can occur in the context

of new bond issuance), ESMA noted it was not possible to
conclude generally on its legitimacy, but again proposed to
accede to requests for guidance. In this respect, ESMA noted
three points that it would like to further develop in more
comprehensive guidance:

(@) that pre-hedging should constitute a risk-management
tool, to contain the exposure deriving from possible
orders for which an RFQ has been submitted and should
be designed to benefit the client in connection with the
relevant orders and any resulting transactions;

(b) the context of RFQs concerning illiquid instruments;

(¢) that compliance considerations arise under both MAR
and MiFID II/R (with ESMA intending to further consider
the broader context of order optimisation in market
makers' and brokers’ strategy, of market rules and of
market impact).

Regarding (c), ESMA already identified some factors to
consider when assessing if specific pre-hedging poses
market abuse / conduct risks - namely whether (i) (on a
case by case basis) clients clearly request, or are made
aware of and consent to, pre-hedging, (ii) any pre-hedging
benefit is passed to the client, (iii) reasonable steps are
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taken to minimize pre-hedging impact on the market and
(iv) the client is informed how the pre-hedging has impacted
execution of their transaction. Fulfilling all four factors
would be a significant shift from current market functioning
(but ESMA might merely be flagging them ahead of further
guidance).

Regarding pre-sounding, ESMA acknowledged different
readings of the regime’s current enforceability (ICMA’s
response had raised this) and consequently proposed MAR
be amended to clarify that MAR's Article 11 requirements
are indeed obligatory (and not just a safe harbour),
including provision for mandatory (rather than voluntary)
national sanctioning powers. ESMA also proposed

to amend the definition of pre-sounding to clarify

that the regime applies not only where a transaction
announcement follows the interactions concerned. It
otherwise decided specific cases not be excluded from
the regime’s scope, noting negotiation/offering is already
outside of definition following the recent SME listing
package. (Many considered this was the case even before
that.) In terms of simplifying the regime’s procedural
provisions, ESMA proposed:

(@) where no inside information is communicated,
(i) that no prior consent be required from the
market sounding recipient (MSR) to receive inside
information, (ii) that no related prohibition/
confidentiality warnings need be given and (iii) that
no further notice be required regarding information
assessed as no longer being inside information -
however these provisions might have already seemed
to be intrinsically inapplicable;

(b) where inside information is communicated, (i) that
no further notice be required regarding information
assessed as no longer being inside information where
the transaction is publicly announced, (ii) that where
recording facilities are not available, written minutes
agreed and exchanged via email or other electronic
means suffice without a more formal exchange of
signatures and (iii) that follow-up discussions can be
covered by the initial pre-sounding warnings;

(¢) inboth cases, an ESMA power to amend its Guidelines
on Persons Receiving Market Soundings to add
recommendations specific to different MSRs (being
“natural and legal persons, regulated and non-
regulated entities, SMEs and large cap issuers").

Regarding insider lists, ESMA inter alia proposed (i) to
maintain detailed information requirements (phone
numbers, addresses etc), seeing such lists as serving
a forensic investigation purpose (and not just as an
evidentiary purpose), (ii) that insider lists' covering

of effective/actual access to inside information could
be managed by providing this be “to the best of [the
list compiler's] knowledge”, (iii) that service providers
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technically not acting on an issuer's behalf/account also
need to keep their own lists and (iv) that issuers do not
have to centralise the insider lists of persons acting on
the issuer’s behalf/account.

Regarding closed periods, ESMA proposed they not

be extended, from persons discharging managerial
responsibilities (PDMRs), to issuers (having concluded
that on balance the benefits of extension did not justify
the risks).

ESMA acknowledged certain other points, not specifically
consulted on, that were raised (noting it will assess

their merit), including (i) the scope of the buy-back

safe harbour, (ii) implications of MAR's scope extension
to MTFs, (iii) the risk of additional costs to market
participants and (iv) the need to consult on any proposals
not covered in ESMA's prior consultation. These points
were raised in ICMA's response, but ESMA did not seem
to acknowledge other points raised in ICMA's response
regarding (i) bull market conditions arguably masking
the full impact of the implementation of MAR, (ii) there
having been no ESMA feedback on ICMA's 2014 proposed
improvements to the stabilisation safe harbour or (iii)
the potential value in ESMA's Market Integrity Standing
Committee having its own consultative working group.
ESMA also noted it may consider whether non-disclosure
of inside information should be characterised as market
manipulation.

It will be for the European Commission to consider ESMA's
proposals in terms of legislating any changes to MAR
under the review. ICMA is considering the implications of
ESMA's final report with its members (including in terms
of the practicability or otherwise of ESMA's proposals
such as those on pre-hedging and pre-sounding). ESMA's
conclusions at least on the enforceability of the pre-
sounding regime are likely to be disappointing, to the
extent they add additional administrative burdens and
further disincentivise pre-sounding even where it is
clear no inside information is involved - rather than
"encourage” it, in line with ESMA's view of the regime'’s
purpose. ICMA will generally continue to engage on the
next steps of the review as they unfold.

Contact: Ruari Ewing
ruari.ewing®@icmagroup.org

The CMRP: MiFID II/R product governance

On 24 July, as part of its Capital Markets Recovery
Package (CMRP), the European Commission published

a proposal for amendments to MiFID that inter alia
touches on the scope of MiFID II/R's product governance
(PG) regime. The Commission'’s proposal in this respect
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is for “corporate bonds with make-whole clauses” to
be excluded from the regime, with the Commission
separately acknowledging a “need [for this] to be
complemented by a clear rule” that a make-whole
provision does not of itself make such corporate bond
instruments “packaged” under PRIIPs.

There has indeed been substantial debate about whether
instruments with certain terms (make-whole provisions
notably) are indeed packaged and so require a KID (if
being made available to EEA retail investors), or whether
they are part of the simpler, non-packaged, universe of
instruments not so subject (see inter alia #3-7 in ICMA's
September 2018 response to an FCA consultation, the
ESAs’ 19 July 2018 letter under “callable” and BaFiN's

22 August 2019 statement at #4). Since all MiFID 1I/R
instruments are anyway within scope of the PG regime,
a different debate has previously occurred in that
respect. That is whether the PG regime should apply at
all to bonds (or at least “non-complex” bonds if more
legislatively expedient) and also that applying it to
professional investors seems pointless practically (see
inter alia ICMA's 15 May response to the Commission’s
MiFID review consultation reported at pages 37-38 of the
2020 Third Quarter edition of this Quarterly Report).

An explanation for the Commission’s proposal to exclude
corporate bonds with make-whole clauses from the

PG regime might then be that it is a stepping-stone to

a matching exclusion from the PRIIPs regime. In this
respect, however, it would seem illogical not also to
exclude even simpler products from the scope of the

PG regime (bearing in mind also that such instruments can
be sold on an execution-only basis, with PG target market
definitions thus being arguably inconsequential). One might
thus provide that the PG regime excludes non-complex
instruments (an established MiIFID concept and thus
expedient), together with any instruments that would be
non-complex but for the inclusion of a make-whole clause.
One could even exclude, on a more conceptual and less
instrument-specific basis, any instruments that would be
non-complex but for the inclusion of terms that do not
affect (adversely) the instrument’s expected return (ie the
contractual right to return of principal consistent with, or
more than, the original amount invested and, if applicable,
a contractual right to regular payments of interest that
are not deferrable). It is intrinsic that such instruments raise
no additional risks that are difficult to understand.

At the time or writing, EU Member States were reportedly
also debating potentially widening the Commission’s
proposed exclusion. And the European Parliament's
rapporteur had suggested, in his draft report (at
amendments #3-#5 on pages 7-9), that the scope of the
PG regime exclude inter alia non-complex bonds admitted
to requlated markets, equivalent markets and MTFs.
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Certification for staff providing
investment advice

The response notes incidentally, regarding certification

for staff providing investment advice, that any education
requirements should be appropriately calibrated to the
areas of advice/information being given (eg advisers in the
fixed income space should not need granular certification
relating to commodity investments).

Allocation justification recording

Lastly the response also notes broad consensus having
been reached regarding how to apply MiFID's allocation
justification recording regime (the experience so far having
mainly been of added administration without meaningful
benefits for borrowers or investors).

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

Finding prospectus information online

Introduction: It has been suggested in ICMA group
discussions that finding published prospectuses online is
not as straightforward as it could be.

Publication requirements: Existing legislation usually
requires regulator-approved prospectuses to be published
prior to stock exchange admissions or non-exempt

public offerings, for example under the EU's Prospectus
Regulation. This may typically relate to either (i) a
"standalone” prospectus (and any subsequent supplement)
relating to specific, and usually imminent, bond issuance
or (ii) a “"base” prospectus (and any subsequent
supplement) relating to general issuance under an issuance
"programme" over a period stretching up to a year and
completed by a “final terms" document relating to specific
issuance. In the prevailing institutional (rather than retail)
dynamic of the international bond markets, the standalone
prospectus tends to be available to potential investors
during an exempt offering in draft (notably excluding
commercial terms such as issuance size, price and closing/
redemption dates). It is then completed (importing the
commercial terms from the final pricing announcement)
for requlatory approval and publication in time for

stock exchange admission on closing of the new issue
(usually five business days after pricing). Approved base
prospectuses are published up to a year prior to an exempt
offering, with final terms then similarly completed for
regulatory filing and publication in time for stock exchange
admission.

Investor use: Institutional investors may choose to seek
access to prospectus information before issuance as
part of their investment decision analysis on specific
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It has been suggested in ICMA
group discussions that finding
published prospectuses online

is not as straightforward as it

could be.

issuance (in the case of a standalone prospectus) or
generally on a issuance programme (in the case of a base
prospectus). This may include a scenario where an investor
may then approach an issuer to initiate a transaction

as a "“reverse enquiry”. However, institutional investors
have access to other information sources that they may
choose to make additional or alternative use of. Investors
may distinctly seek access to prospectus information for
administrative purposes unrelated to investment decision-
making (eg compiling data for settlement or internal
reporting purposes). Investors may also seek access to
prospectus information after issuance, again often for
administrative purposes related to portfolio management.

Ideal data platform search functionality: The most efficient
and timely way to access prospectus information then
depends on the specific use context. In the context

of a draft standalone prospectus pre-issuance, this is
disseminated directly (as it evolves), to the investor

bases of issuers’ underwriting banks. In the context of

a published base prospectus pre-issuance, ideal search
functionality on a data platform (such as those of stock
exchanges, ESMA's prospectus register and any EU single
access point as envisaged by the CMU High Level Forum's
June 2020 Final Report) would enable a search, based

on just a handful of parameters (eq issuer LEI, with a
"debt programme” filter), that would return the base
prospectus (or sometimes where relevant several base
prospectuses) and, importantly, any and all supplements
related to a base prospectus - but maintain clarity by
excluding other extraneous documents (final terms related
to other issuances under the base prospectus, periodic
reports under the EU's Transparency Directive, ad hoc
announcements under the EU's Market Abuse Regulation
etc - that should be separately searchable). In a post-
issuance context, ideal platform search functionality would
enable a search, based just on an ISIN, that would return,
as applicable (and together with any related supplements),
either the standalone prospectus or the final terms and

its related base prospectus - but again maintaining clarity


mailto:ruari.ewing%40icmagroup.org?subject=
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by excluding other extraneous documents. Whether post-
or pre-issuance, data platforms should ideally enable
searching at a European level at least.

Conclusion: ICMA will engage with ESMA, stock exchanges
and any other relevant data platform providers to support
efficient search functionality for prospectus information.

Contact: Ruari Ewing
ruari.ewing®icmagroup.org

Other primary market developments

There have been several other developments for ICMA's
primary market members this quarter, the most significant
of which are summarised below.

Machine readable data requirements under the
EU Prospectus Regulation (PR)

Delegated Regulation 2019/979 includes obligations on
NCAs to provide certain prospectus-related data (set out
in Annex VIl to the Delegated Regulation) to ESMA in
XML format. ICMA understands that certain NCAs have
contacted issuers and other market participants about
their intention to start collecting such machine-readable
data later this year (eg from October).

The obligations on NCAs at Level 2 of the PR appear to
relate to the obligations on ESMA at Level 1 of the PR to
prepare an annual report with statistics on prospectus
approvals and notifications under Article 47 of the PR.

It may also relate to ESMA's obligations to introduce

a "notification portal” to facilitate communication of
prospectuses and related documents between NCAs

and ESMA under Article 25(6) of the PR and to publish
prospectuses and related documents on its website under
Article 21(6) of the PR.

The precise implications of NCAs seeking to “downstream”
their obligations to issuers is not yet clear. Much will
depend on the precise approach taken by individual NCAs,
which could vary. ICMA is engaging with ESMA informally to
try to understand the implications for ICMA members, and
has noted that this is not an ideal time to introduce new
requirements in this area given the significant challenges
that many issuers are facing elsewhere and the importance
of facilitating continued access to the EU’s regulated
markets during the COVID-19 pandemic.

Primary market aspects of ICMA’s response to
the European Commission consultation on an EU
Digital Finance Strategy/FinTech Action Plan

As noted in the FinTech section of this Quarterly Report,
ICMA submitted its response to the European Commission
consultation on an EU Digital Finance Strategy/FinTech
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Action Plan on 25 June. There were two questions that
were of particular interest to ICMA's primary market
members, namely Q.27 and Q.28 relating to facilitating
access to publicly available securities market information.
ICMA's response noted that facilitating integrated access to
documents by allowing investors to search for an issuer’s
LEl and then applying relevant filters on a centralized
portal (akin to the US SEC's EDGAR) would be useful for
investors. This appears to be what is envisaged by the
proposal for a “EU Single Access Point” in the High Level
Forum on Capital Markets Union Final Report of 10 June
(see also below). However, careful thought would need to
be given to the purpose and related consequences of any
additional user features that could conceivably be added to
such tool from the perspective of both investor protection
and issuer liability. Furthermore, the introduction of any
new requirements related to the machine-readable nature
of securities market disclosures such as prospectuses
could place a disproportionately high burden on market
participants in the short-term and a thorough cost/

benefit analysis would need to be conducted. Furthermore,
some disclosures are more suited to being issued in a
standardised, machine-readable format than others.

Any drive to standardise the terms and conditions of,

or disclosure for, securities in prospectuses in order to
facilitate processing of securities market disclosure would
be a significant disincentive for issuers to access Europe’s
capital markets. This would run counter the goals of CMU
and be problematic in the context of the COVID-19 recovery.

Primary market aspects of ICMA’s response
to the High Level Forum on Capital Markets
Union Final Report

The High Level Forum on Capital Markets Union published
its Final Report on 10 June. Its coverage of topics related
to primary markets (beyond crypto and ESG aspects)
included notably: consumer financial literacy; official
financial quidance; financial advisor certification; a

new “knowledgeable investor” category (or loosening
"professional investor” opt-up criteria); reviewing the
PRIIPs regime (albeit not referencing regime purpose/
scope); consumer non-engagement with disclosure; PR/
disclosure length caps; digital comparison tools; the
European Single Access Point (ESAP) for company data
(@ European EDGAR); inducements (in relation to investor
advice); difficult withholding tax refund mechanisms;
direct/ESMA supervision; “de-minimis" prospectus
thresholds, the Market Abuse Regulation’s broad MNPI
definition and insider list contents, the EU post-trading
landscape remaining fragmented along national lines
(albeit not referencing long-standing international
clearing in the ICSDs) and the definition of “shareholder”.
Following its preliminary thoughts, ICMA's response to
the Commission’s related consultation addressed many of
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these aspects (under the headings of Recommendations

1, 6g/h, 9a, 12e, 13a-¢, 15, 16, 17a). Regarding the Market
Abuse Regulation, the response noted (given the very
short consultation period of just 20 days) that ICMA had
been unable to consult on the proposed change regarding
“significant price effect” at page 72 of the Final Report. It
also noted, incidentally, that allowing issuers not to disclose
“preliminary” inside information would not impact insiders
(who would still treat it as any other inside information). It
also noted harmonised, robust insolvency laws as more of
a direct concern in the high yield bond space (given focus
on "“loss given default”) than in the investment grade bond
space (given focus mainly on “probability of default”).
Otherwise the response (given the 2,000 character limit
and the very short consultation period) mainly cited
specific aspects of ICMA's existing public material: the ICMA
Primary Market Handbook and nine ICMA consultation
responses spanning 2009 to 2020 (on MIFID, PRIIPs, the
Market Abuse Regulation, title to securities, Omnibus IlI
and CMU).

ICMA informal language for Article 29(2) of
the EU Benchmarks Regulation (BMR)

On 20 May, ICMA circulated and published on the Other
ICMA Primary Documentation webpage (which is available
to ICMA members and ICMA Primary Market Handbook
subscribers) an updated version of its suggested language
relating to Article 29(2) of the BMR. The main changes
were refinements to the suggested explanatory statement
that may be used in prospectuses where the administrator
does not appear on ESMA's BMR registers. Other minor
updates (related to the UK's departure from the EU, for
example), were also made. Further details are available in
the associated cover email to the ICMA Primary Market
Documentation Group, which was also published on the
Other ICMA Primary Documentation webpage.

Amendments to Level 2 Prospectus Regulation
(convertibles and other minor corrections)

In early June, the European Commission adopted

certain amendments to Level 2 of the Prospectus
Regulation, namely amendments to Delegated Regulation
2019/980 and associated annexes and amendments to
Delegated Regulation 2019/979 and associated annexes.
The primary purpose of the amendments appears to be
to restore the previous Prospectus Directive position

on the prospectus disclosure and supplement-related
requirements for certain convertible, exchangeable or
derivative securities. There are also certain corrections to
minor mistakes and changes to the EU growth prospectus
regime (which has historically not been a core area of focus
for ICMA's primary market members).
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Although ICMA understands that the bulk of convertible/
exchangeable issuance falls outside the scope of the
Prospectus Regulation, and so these changes may not have
a significant impact in practice, it is expected that these
changes will nevertheless be welcome for ICMA members
and indeed align with informal comments made to the
European Commission previously by ICMA.

ICMA understands that the delegated requlations have
been sent to the European Parliament and Council for a
three-month scrutiny period (which would end in early
September). This period can be extended for a further
three months at the request of either the European
Parliament or Council. If, at the end of the three-month
scrutiny period, there have been no objections or requests
for an extended scrutiny period, then the delegated
regulations will be published in the Official Journal. The
delegated regulations could be published in the Official
Journal sooner if the European Parliament and Council
confirm that they have no objections before the end of the
three-month scrutiny period.

ICMA podcasts

ICMA has made available a large number of capital markets-
related podcasts since the onset of the COVID-19 pandemic.
The following podcasts are likely to be of particular interest
to ICMA primary market members:

® /mportance of the Primary Debt Market and Current
Conditions under COVID-19 (2 April 2020);

® COVID-19: Practical Implications for European Primary
Debt Capital Markets - a View from A&O (28 April 2020);
and

® Flectronic Signings: an English Law Perspective in the
Time of COVID-19 (13 May 2020).

Contacts: Ruari Ewing

and Charlotte Bellamy
ruari.ewing®icmagroup.org
charlotte.bellamy@icmagroup.org
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by Ruari Ewing and Charlotte Bellamy

o

The impact of the new EU Prospectus Regulation, which
replaced the previous Prospectus Directive in full in

July 2019, is likely to be felt by many international bond
issuers for the first time as we enter 2020. This is because
most international bond issuance takes place under debt
issuance programmes, the prospectuses for which (known
as base prospectuses) only need to be updated annually.
Many issuers will be updating their base prospectus

under the new regime for the first time in H1 2020. With
this in mind, we set out below a recap of the key changes
introduced under the new regime that impact international
bond markets.

The EU Prospectus Regulation:
six months in

General

The new EU Prospectus Regulation was developed as
part of the European Commission's Capital Markets

Union initiative. The legislative process started in 2015
with a review of the previous EU prospectus regime, the
Prospectus Directive. The Commission stated that the
purpose of its review was to “reform and reshape the
current prospectus regime in order to make it easier for
companies to raise capital throughout the EU and to lower
the associated costs, while maintaining effective levels of
consumer and investor protection.” With this background,
market participants wondered if there would be radical
changes to the incumbent regime.

ICMA engaged heavily in the legislative process (as detailed
in previous editions of this ICMA Quarterly Report),
including on topics such as the retention of the alleviated
disclosure regime for bonds with a minimum denomination
of at least €100,000 which, helpfully, was kept in the end.
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The ultimate outcome is that the radical changes that many
bond market participants hoped for or feared (depending
on the subject matter) did not materialise; and, generally,
there have been limited practical changes for mainstream
bond market participants working under the new regime.
This is viewed as a good thing by many bond market
participants, on the basis that they were familiar with the
Prospectus Directive regime and it worked reasonably well
in practice.

Structural changes

The new Regulation did introduce some structural

changes, largely adding new options or flexibility to the
infrastructure of the regime rather than changing or
restricting the options that issuers had under the previous
Prospectus Directive regime. While some of these might be
relevant for bond issuers, the expectation is that the overall
impact of these changes is likely to be marginal.

® Qualified investors only: One such structural change was
the extension of the "wholesale" disclosure regime and
exemption from the requirement to prepare a prospectus
summary (which was previously only available in the case
of bonds with a minimum denomination of €100,000 or
more) to bonds which are to be admitted to trading on
a requlated market, or a specific segment thereof, to
which only qualified investors can have access. ICMA had
supported this approach during the legislative process
on the basis that it could be a useful way to allow issuers
to issue low denomination bonds to qualified investors
without needing to prepare onerous “retail"” disclosure
under the Prospectus Regulation. ICMA is aware of two
"qualified investor only"” regulated markets that have
been established since the Prospectus Regulation was
finalised. So far, we understand there has been limited
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use of these new markets, and many issuers have chosen
to continue to issue their securities in high minimum
denominations. There could be a number of reasons

for this, some of which may be linked to considerations
arising under other requlatory regimes such as the MiFID
Il product governance regime and the PRIIPs Regulation,
along with other (non-regulatory) reasons for issuers not
wishing or needing to issue low denomination securities.

® Simplified disclosure regime for secondary issuance:
Another new structural change that could be relevant
to ICMA members is the concept of simplified disclosure
for "secondary issuances". The simplified disclosure
regime is available to, among others, bond issuers where
the issuer’s shares have been admitted to trading on a
regulated market or SME growth market continuously
for the last 18 months or more. The level of take-up for
this new regime remains to be seen. The initial view
of some ICMA members is that some bond issuers
may not be convinced that the alleviations available
through the secondary disclosure regime outweigh the
other requirements of the regime, most notably the
requirement for a summary of the information disclosed
under MAR over the last 12 months which is relevant as
at the date of the prospectus.

Other “structural” changes to the regime are also generally
viewed as unlikely to impact on current market practice for
most bond issuers. For example, ICMA members have so far
not expressed a widespread degree of interest in adopting
the new “universal registration document”, building on the
French “document de référence”. Similarly, the EU Growth
Prospectus is aimed primarily at SMEs and so is unlikely to
be relevant or available to many ICMA sell-side members.

Risk factors

Perhaps the main area where bond market participants will
notice a change under the new Prospectus Regulation is
risk factor disclosure. This was a key issue for legislators in
formulating the new regime, amidst concerns that previous
risk factor disclosure could be overly lengthy and difficult
for investors to navigate. A new provision was introduced
(Prospectus Regulation Article 16), which requires issuers
to limit risk factor disclosure to those risks that are specific
to the issuer and/or the securities and which are material
for an informed investment decision, as corroborated by
the content of the prospectus. Issuers are also required to
assess the materiality of risk factors and have the option
(but are not compelled) to disclose that assessment by
using a qualitative scale of low, medium or high. Risk
factors must also be categorised depending on their nature
and the most material risk factors in each category must
be mentioned first. ESMA has issued Guidelines on Risk
Factors under the Prospectus Regulation designed to assist
competent authorities in their review of risk factors.
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The precise implications of these new requirements are
likely to become clearer as competent authorities start

to review and approve more prospectuses in the coming
months. One thing, however, seems to be clear: risk factor
disclosure is a key area of focus for authorities and simply
following previous practice is unlikely to be an option for
many issuers.

Advertisements

Another aspect that impacts ICMA members is the newly
widened definition of “advertisement”, which was amended
from an “announcement” under the Prospectus Directive to
a “communication” under the new Prospectus Regulation.
While the rules relating to advertisements are not radically
different from those under the Prospectus Directive regime
(particularly in the context of exempt - or “wholesale" -
public offers), there are some new requirements such as
the need to include hyperlinks to the prospectus and final
terms or to the webpage where the prospectus will be
published. In addition, the newly broadened scope means
that bond underwriters and others have needed to consider
which communications fall within the newly widened
regime and which do not. ICMA facilitated discussions
among members on this topic when the new Prospectus
Regulation was introduced and market practice in this area
appears to be bedding down.

Summaries

The summary regime under the previous Prospectus
Directive was widely criticised, primarily due to its rigidity
and the negative impact that it had on the helpfulness of
prospectus summaries for retail investors. Many market
participants were pleased to see that the summary regime
was overhauled under the Prospectus Regulation, with
the new requirements being set out at Level 1. There were
some concerns from ICMA members with the new regime,
such as the limit on the number of risk factors that can

be included in the summary. It is also worth noting that
the new regime makes it clear that it is not possible to
include a summary in a base prospectus, and this has been
confirmed by ESMA in its Q&A on Prospectuses. It remains
to be seen whether this will impact upon issuers seeking
to draw up a summary at the time of a drawdown under

a programme. However, as noted above, the majority of
international bond issuers issue securities with a minimum
denomination of €100,000 or more and, helpfully, the
exemption from the requirement to prepare a summary
for prospectuses relating to such securities was retained
in the Prospectus Regulation. That exemption now also
applies in the case of prospectuses for securities that will
be traded on a “qualified investor only"” market or market
segment. As such, the prospectus summary requirements
are unlikely to be applicable to the majority of international
bond issuance for the reasons noted above.
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PRIMARY MARKETS

Other changes

The new regime introduced some other small, but
nevertheless helpful, changes for bond market participants.

® Withdrawal rights: Among these was a confirmation by
ESMA in its Final Report on Draft RTS under the new
Prospectus Regulation that withdrawal rights do not arise
in the context of exempt offers of wholesale securities
being admitted to trading. This had been a source of
much debate when the Prospectus Directive was revised
in 2012.

® Taxation disclosure: Another change that was considered
to be helpful by ICMA members was a confirmation
in Recital 47 of the Prospectus Regulation that
prospectuses need only contain a warning that the
tax laws of the investors' and issuer's Member State
might have an impact on the income received from
the securities. Detailed tax disclosure relating to
the countries where an offer may be made or where
admission to trading may be sought (which, for a
passported prospectus could be several Member States)
is no longer required.

Outstanding areas of concern

There are currently a relatively small number of areas
which ICMA members have identified as being potentially
problematic or unclear in practice for the international
vanilla bond market, such as the categorisation of

certain disclosure requirements in the Level 2 delegated
regulation, which impacts upon whether the information
can be provided in final terms or whether it needs to be
provided in the base prospectus. There are reportedly
also some concerns in other markets (eg in relation to
which Level 2 disclosure requirements apply in the context
of convertible bonds and how certain Level 2 disclosure
requirements can be complied with in the context of
structured products referencing non-EEA ISINs). Further
concerns could arise as more prospectuses are submitted

for review under the new regime. ICMA will continue to
engage with members and the authorities on any such
issues.

Contact: Charlotte Bellamy
charlotte.bellamy®icmagroup.org

Other issues impacting prospectus disclosure

In addition to the new Prospectus Regulation regime itself,
there are a handful of other initiatives with the potential to
impact upon prospectus disclosure and practice.

® Brexit: The UK's withdrawal from the EU will impact upon
the ability of issuers to passport their prospectuses
between the EU27 and the UK when passporting rights
cease. ICMA has published Q&A on this topic for ICMA
members.

® £SG disclosure: ICMA is also monitoring developments
in the area of ESG disclosure, including developments
connected with the proposal in the European Commission
Action Plan on Financing Sustainable Growth to specify
prospectus content for green bond issuances. In this
regard, it was interesting to see a joint Position Paper on
Green / Social / Sustainable Bonds published by the AFM
and AMF in April 2019 suggesting that a “full prospectus
Annex" under Level 2 of the Prospectus Regulation is not
necessary, and recommending an alternative approach
under which (i) the issuer would be solely responsible for
qualifying its bond issuance as green, social or sustainable;
and (ii) should it decide to qualify its issuance as such, the
issuer would be required to provide additional information
in the “use of proceeds” section of the prospectus, notably
whether it intends to comply with green bond voluntary
standards (such as ICMA's Green Bond Principles or the
Climate Bond Initiative's Climate Bond Standards), to
publish a report on the use of the green bond proceeds and
to mandate a third party verification.

Many issuers will be updating their base
prospectus under the new regime for the
first time in H1 2020.
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https://www.icmagroup.org/green-social-and-sustainability-bonds/
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® FSMA Q&A on Prospectuses and National Competent
Authority Guidance on the Prospectus Regulation:
These publications can also impact upon market
practice in the area of prospectus disclosure. ICMA
is not currently aware of any concerns with the most
recently published ESMA Q&A on Prospectuses. In
relation to national competent authority guidance, BaFin
published a guidance note (available in German) on 10
September 2019 setting out the criteria it intends to
apply when scrutinising prospectuses for compliance
with the requirements of “comprehensibility” under
the Prospectus Regulation regime. It will be interesting
to see if other national competent authorities publish
similar guidance on this (or other) topics and, if so, the
impact this could have upon prospectus disclosure across
Europe (noting that a core purpose of the Prospectus
Regulation regime is to harmonise prospectus
disclosure).

® Review of the ESAs: As previously reported in this
Quarterly Report (eg in the Q4 2017 edition), during the
review of the European Supervisory Authorities (EBA,
EIOPA and ESMA), the European Commission proposed
the transfer of powers to approve certain types of
prospectus from national reqgulators to ESMA. ICMA and
others raised concerns that this could negatively impact
upon the efficiency (in terms of speed, predictability and
cost) of the current prospectus approval process with
national reqgulators. This proposal was not taken forward
in the final legislative agreement among the European
Parliament, Council and Commission and so, for the time
being at least, the status quo in relation to prospectus
approval with national competent authorities (rather
than ESMA) is expected to endure.

Contact: Charlotte Bellamy
charlotte.bellamy®icmagroup.org

The new Swiss prospectus regime:
a practical guide

On1January 2020, the new Swiss Financial Services

Act “FinSA" (Finanzdienstleistungsgesetz “FIDLEG" / Loi
fédérale sur les services financiers “LSFin") came into
effect, together with its subsidiary implementing ordinance
"FinSO" (Finanzdienstleistungsverordnung “FIDLEV" /
Ordonnance sur les services financiers “OSFin") that was
approved on 6 November 2019.

This new regime, which constitutes a major overhaul of
the Swiss prospectus requirements, modernises the Swiss
legal framework for capital market issuances, amongst
other things revising the prospectus requirements for
Swiss market issuers and underwriters. The current
arrangements around the Swiss vanilla debt market
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provide for flexible access and allow many issuers to

enter the market within a short time frame and the new
arrangements under FinSA preserve this flexibility in many
instances. Four alternatives are available to issuers (see
Homburger's October 2019 briefing for further detail) and
the choice depends to a large extent on the current status
of the issuer in terms of existing issuance programmes,
listings and disclosure obligations.

Ex-ante approval: Before debt securities can be publicly
offered in Switzerland or admitted to trading on a

Swiss trading venue, a prospectus (in English or one of
Switzerland's official languages) must be approved by

a review body licensed by the Swiss Financial Market
Supervisory Authority (FINMA) and published. Draft
prospectuses need to be submitted ten calendar days in
advance for repeat issuers (20 days for first-time issuers)
and can incorporate a wide range of existing documents by
reference. It is envisaged that this route is likely to be used
for first time or infrequent issuers and is analogous to the
current situation where such issuers generally present a
preliminary prospectus prior to launch.

Ex-post approval: This alternative preserves the speed

to market enjoyed by many issuers in the Swiss market
currently. Where (notably) a debt securities issuer receives
a confirmation (the Confirmation) from an underwriting
Swiss bank or securities firm that that the most important
information about it, any guarantor and the debt securities
is publicly available when the public offer begins, then

the draft prospectus need only be submitted for approval
within two months thereafter. (In practice the unapproved
final prospectus is likely to be published prior to settlement,
with submission for approval following thereafter.)

In providing for this Confirmation, FinSA in effect tasks the
relevant Swiss bank or securities firm as the gatekeeper for
Swiss investor protection for this particular issue of debt
securities. In this respect and as a practical approach to
being able to issue the Confirmation, it is envisaged that
the Swiss bank or securities firm (most likely to be the
member of the underwriting group which is undertaking
the documentation for the issue and in parallel to usual due
diligence procedures) will request a written confirmation
from the issuer (and any guarantor) to evidence the basis
on which the Swiss bank or securities firm was satisfied
that the most important information is indeed publicly
available at the time of launch.

It is expected that this route will be most appropriate for
issuers that already have debt or equity securities listed at
the time of launch on a stock exchange which meets the
requirements of the Swiss review body.

Filing / automatic approval: A further alternative, for
prospectuses already approved by a recognised non-Swiss
regulator (expected to be inter alia from the EU and the US)


https://www.esma.europa.eu/sites/default/files/library/esma31-62-1258_prospectus_regulation_qas.pdf
https://comms.allenovery.com/email_handler.aspx?sid=0bf1fa24-1cf5-4f52-9628-9d0632c0ddc0&redirect=https://www.bafin.de/SharedDocs/Downloads/DE/Merkblatt/WA/dl_wa_merkblatt_verstaendlichkeitspruefung_prospekte.pdf;jsessionid%3d6375479256BD4E184EACCD6AF20D4882.2_cid363?__blob%3dpublicationFile%26v%3d5
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2017.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/PM-Topics/Omnibus-III---ICMA-Response---04.12.17.pdf
mailto:charlotte.bellamy@icmagroup.org
https://www.admin.ch/opc/de/federal-gazette/2018/3615.pdf
http://www.admin.ch/opc/fr/federal-gazette/2018/3733.pdf
http://www.admin.ch/opc/fr/federal-gazette/2018/3733.pdf
https://www.admin.ch/gov/en/start/documentation/media-releases.msg-id-76957.html
https://media.homburger.ch/karmarun/image/upload/homburger/B1hRDvloH-homburger_brochure_prospectlaw.pdf

by Ruari Ewing

European Distribution of Debt Instruments
(EDDI) consultation

On 28 May 2019, the European Central Bank published a six
week consultation on the proposed European Distribution of
Debt Instruments (EDDI) initiative.

EDDI is proposed to have three modular elements:

® a pre-trade element providing technical syndication
functionality (@announcements, order collection, order book
management and allocation);

® 3 post-trade solution providing a centralised issuer-facing
clearing functionality that is connected to existing central
securities depositories (CSDs) to provide investor-facing
clearing functionality; and

® related harmonisation (potentially including corporate
actions and bond terms and conditions).

The articulation of these elements seemingly has mainly
had in mind European supranational and agency borrowers
syndicating new issues of euro-denominated bonds that
are to then be cleared in central bank money. However, the
consultation holds open the possibility of EDDI applying to a
much wider range of bonds, including those:

® denominated in currencies other than euro;

® issued by national governments’ debt management offices
(DMOs) or even corporates - and potentially from outside
the euro area or even the EU;

® issued via auction instead of syndication.

The consultation states that EDDI's modular elements are
individually voluntary for issuers, who may choose to use all,
some or none or of them. It also states that EDDI does not
seek to disintermediate existing actors in the market. The
advantages of EDDI are argued to be:

® providing more efficient syndication pre-trade;

o facilitating post-trade clearing Europe-wide by connecting
investor-facing CSDs across national borders;
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® straight-through connectivity between the pre-trade and
post-trade elements (to the extent both are used); and

® harmonisation. In this respect, it is felt EDDI could
materially contribute to CMU and the strengthening of
the euro.

ICMA consulted its members for their input, including

by reference to existing syndication and international
clearing solutions, and submitted the ICMA response by the
consultation’s 9 July response deadline.

Contact: Ruari Ewing
ruari.ewing®icmagroup.org

EU Prospectus Regulation
On 21 June 2019 were published the:

® 14 March Commission Delegated Regulation (EU) 2019/980
on prospectus format, content, scrutiny and approval and
detailed disclosure annexes; and

® 14 March Commission Delegated Regulation (EU) 2019/979
concerning regulatory technical standards on key financial
information for the prospectus summary, data and
machine readability of prospectuses, advertisements,
prospectus supplements and prospectus publication.

ICMA is now notably working with member groups to
update the technical materials in the ICMA Primary Market
Handbook that have an incidence to the EU's prospectus
regime - namely Appendices A8 (A8 Final terms and
pricing supplement), A13 (Selling restrictions and legends

- PRIIPs Regulation, Prospectus Directive, UK) and A16
(Sub-€100,000 denomination bonds under the Prospectus
Directive and retail cascade legends). It is expected that
revised appendices will be circulated at least informally
ahead of the new Prospectus Regulation coming into force
on 21 July (with formal publication following as soon as
possible thereafter).


https://www.ecb.europa.eu/paym/pdf/consultations/market_consultation_on_european_distribution_of_debt_securities.en.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ICMAEDDI-response-090719.pdf
mailto:ruari.ewing%40icmagroup.org?subject=
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0980&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R0979&from=EN
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However, many of the implications of the new regime will

only become clear in the context of actual transactions

(likely to be mostly from the autumn as many issuers have
had their issuance programmes grandfathered under the
preceding Prospectus Directive) as regulators and market
participants work together to apply its provisions in practice.
Consequently, it is quite possible that Appendices A8, A13 and
A16 will be further revised following initial practical experience
of the new regime.

involved verification given by either one of two firms, Prime
Collateralised Securities and STS Verification International.
However, of the three private transactions on ESMA's list two
are reported as being ABCP transactions.

Contact: David Hiscock
david.hiscock@®icmagroup.org

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

Asset-Backed Commercial Paper (ABCP)

The Securitisation Regulation brought in a raft of regulatory
changes to the responsibilities (and sanctions) on those
involved in establishing and operating both term securitisation
transactions and ABCP programmes. In particular, it brought
in new disclosure and reporting obligations relating to the
sharing of documents and periodic information relating to
any securitisation (and the relevant securitised exposures)
with investors and any competent authorities supervising
such investors or the other parties involved in establishing
or managing the securitisation. A June 2019 article (see
pages 26-29) by Clifford Chance considers the approaches
that may be taken by those establishing and managing ABCP
programmes on the basis of the current legislation.”

Circulated on 10 June, AFMLE's First Quarter 2019
Securitisation Data Report shows that European ABCP
issuance was €158.5 billion in the first quarter of 2019. This

is a sharp increase of 62.4% versus the prior quarter and

of 132.3% versus the same quarter in the prior year; and is
more than in any other quarter in the past decade. Multi-seller
conduits (99.1% of total), particularly from France (68.4% of
total) and Ireland (28.2%), continue to dominate as the largest
issuance category in the ABCP market.

In order to provide a comprehensive package of clarifications
for market participants ESMA has developed a set of Q&A,
most recently updated on 27 May, based on stakeholder
feedback and questions on the disclosure technical standards
received by ESMA. These cover many technical issues on how
to complete template fields and aim at providing guidance

to market participants seeking further context that may be
helpful for their future expectations of how to comply with
these RTS/ITS. Nevertheless, they are being provided in
advance of the possible adoption of the disclosure RTS/ITS
being adopted by the EC and consequently, are subject to
possible changes.

ESMA's website also provides a, gradually growing, list of
the STS notifications it has received. Thus far the public
transactions have all been non-ABCP transactions and have
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Review of Russian and international
practices

On 5 June 2019, ICMA and the Self-Regulatory
Organization National Finance Association (NFA) in
Russia published a comparative review of practices and
procedures in the Russian and international primary debt
capital markets. The review outlines dynamics in the
Russian primary bond markets and then contrasts related
dynamics in the international syndicated markets.

Contact: Ruari Ewing
ruari.ewing@icmagroup.org



mailto:ruari.ewing%40icmagroup.org?subject=
https://www.cliffordchance.com/briefings/2019/06/testing_the_new_foundationsrecentdevelopment.html
https://www.afme.eu/en/reports/Statistics/securitisation-data-report-q1-2019/
https://www.afme.eu/en/reports/Statistics/securitisation-data-report-q1-2019/
https://www.esma.europa.eu/sites/default/files/library/esma33-128-563_questions_and_answers_on_securitisation.pdf
https://www.esma.europa.eu/policy-activities/securitisation/simple-transparent-and-standardised-sts-securitisation
https://pcsmarket.org/sts-verification/
https://pcsmarket.org/sts-verification/
https://www.sts-verification-international.com/sts-verification
mailto:david.hiscock%40icmagroup.org%0D?subject=
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/A-comparative-review-of-practices-and-procedures-in-the-Russian-and-international-primary-debt-capital-markets-an-ICMA-NFA-report-050619.pdf
mailto:ruari.ewing%40icmagroup.org%0D?subject=

Prospectus Regulation

The new EU Prospectus Regulation is due to apply from
21 July 2019. Ahead of this, the European Commission and
ESMA have been working on various subsidiary acts.

The key Level 2 acts that will be relevant for ICMA
members are (i) a delegated regulation on prospectus
format, content, scrutiny and approval and (ii) RTS on key
financial information for the prospectus summary, data
and machine readability of prospectuses, advertisements,
prospectus supplements and prospectus publication. These
items are discussed further below.

Delegated regulation on prospectus format,
content, scrutiny and approval and detailed
disclosure annexes

The European Commission published a draft delegated
regulation and disclosure annexes on 28 November 2018
and requested feedback by 26 December. ICMA submitted
its feedback on 21 December, as detailed in the last edition
of this Quarterly Report. Many of ICMA’'s concerns stemmed
from the fact that much of the detailed provisions had been
redrafted from ESMA's Final Report on Technical Advice
under the Prospectus Regulation (which had largely used
existing provisions from the current Prospectus Directive
regime, with which national competent authorities and
market participants are familiar). In some cases, this had
led to confusing or ambiguous disclosure requirements.

On 14 March, the Commission adopted a delegated
regulation and related annexes - which ICMA is now
reviewing with members.

ICMA understands that the European Parliament and
Council have a three-month non-objection period, which
can be extended for a further three months. If the
European Parliament and Council do not object within the
first three-month period or if, before the expiry of that
period, both co-legislators inform the Commission that they
will not object, then the delegated regulation is published
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by Ruari Ewing and Charlotte Bellamy

in the Official Journal and will enter into force on the date
specified in the delegated reqgulation.

RTS on key financial information for the
prospectus summary, data and machine
readability of prospectuses, advertisements,
prospectus supplements and prospectus
publication

ESMA published its Final Report on Draft RTS under the
new Prospectus Regulation in July 2018 (see the Q4 2018
edition of this ICMA Quarterly Report for commentary).

On 14 March, the Commission adopted a delegated
regulation and related annexes - which ICMA is now
reviewing with members.

ICMA understands that the European Parliament and
Council have a one-month non-objection period which

can be extended by two further one-month periods. If the
European Parliament and Council do not object to the RTS
within the one-month non-objection period or if, before the
expiry of that period, both co-legislators have informed
the Commission that they will not object, then the RTS is
published in the Official Journal and enters into force on
the date specified in the RTS.

In addition to the Level 2 acts, there are also certain Level
3 provisions that will be of interest to ICMA members,
namely ESMA's Guidelines on Risk Factors and Q&A on
Prospectuses.

ESMA Guidelines on Risk Factors

The new risk factor requirements under the Prospectus
Regulation are likely to be a key area of focus for ICMA
members. ESMA published a Consultation Paper on
Guidelines on Risk Factors in July 2018. ICMA responded to
that consultation ahead of the 5 October deadline (see the
Q4 2018 edition of the ICMA Quarterly Report for further
details).


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX%3A32017R1129&from=EN
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac76_en
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac76_en
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac3a_en
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ICMA-response-to-COM-on-PR-Level-2---FINAL-211218.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-First-Quarter-2019.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-2020-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-2020-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-2020-F1-EN-ANNEX-1-PART-1.PDF
https://www.esma.europa.eu/sites/default/files/library/esma31-62-1002_final_report_on_draft_rts_under_the_new_prospectus_regulation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-1002_final_report_on_draft_rts_under_the_new_prospectus_regulation.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2018.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2018.pdf
https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-2022-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-2022-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-2022-F1-EN-ANNEX-1-PART-1.PDF
https://www.esma.europa.eu/sites/default/files/library/esma31-62-996_consultation_paper_on_guidelines_on_risk_factors.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-996_consultation_paper_on_guidelines_on_risk_factors.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ESMA_GRF_ICMA_RESPONSEFORM-011018.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2018.pdf
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On 29 March, ESMA published a Final Report - ESMA
Guidelines on Risk Factors under the Prospectus Regulation
- which ICMA is now reviewing with members.

ESMA Q&A on Prospectuses

On 28 March, ESMA published Questions and Answers on
the Prospectus Regulation - which ICMA is now reviewing
with members. (The preceding Questions and Answers
Prospectuses 29th updated version under the Prospectus
Directive continues to be publicly available.)

Other prospectus-related matters

ESAs review (Omnibus III)

ICMA has been monitoring developments relating to
proposals to centralise approval of certain prospectuses
with ESMA pursuant to the ESAs review (reported on page
29 of the Q4 2018 edition of the ICMA Quarterly Report).

On 21 March, the European Council issued a press release
confirming the Council Presidency and the European
Parliament reaching a provisional deal on a supervisory
framework for European financial institutions. No related
legislative texts had been published at the time of writing,
but press reporting seems to indicate that responsibility
for prospectus approvals will remain with Member State
regulators.

Brexit

On 15 March, ICMA updated its FAQs on the impact of Brexit
in primary markets for its members. This includes a FAQ

on the impact of Brexit on pan-European bond prospectus
approval. ICMA will keep this FAQ under review and will aim
to support members through the period ahead.

ICMA Primary Market Handbook:
recent updates

On 26 March, ICMA published certain updates to the ICMA
Primary Market Handbook and communicated this to ICMA
members and ICMA Primary Market Handbook subscribers
and holders via a circular (ICMA login details are required
to access the circular online).

The changes are set out below.

® An amendment to Recommendation R6.4 (Access to
distribution) to clarify that the Recommendation remains
subject to any issuer objection that is in writing.

® In the case of Appendices A8 (Final terms and pricing
supplement), A13 (Selling restrictions and legends (EEA
PRIIPs Regulation, EEA Prospectus Directive, UK)) and
A16 (Sub-€100,000 denomination bonds under the EEA
Prospectus Directive and retail cascade legends), to
include or update a notice that the standard language is
being revised in the light of the UK's withdrawal from the
European Union and draft revised language is available to
ICMA members and Handbook subscribers on request.

® Also, in the case of just Appendix A8 (Final terms and
pricing supplement), to remove the free text option in
relation to completing CFl and FISN information.

® An update to Appendix Al3a (Selling restrictions (Hong
Kong and Singapore)) further to the implementation
of Singapore’s Securities and Futures (Offers of
Investments) (Securities and Securities-based Derivatives
Contracts) (Amendment) Regulations 2018.

Further information (including open links to the amended
pages) is available on the ICMA Primary Market Handbook
amendments/archive webpage.

Contact: Charlotte Bellamy
charlotte.bellamy®&icmagroup.org

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

Note: Charlotte Bellamy is now on parental leave. In her
absence, members can contact Ruari Ewing (ruari.ewing@
icmagroup.org) for information on the EU Prospectus
Regulation.

The new EU Prospectus Regulation is due to apply from 21 July 2019.
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only slightly from what is regarded as a plain vanilla bond
will bring that security into scope as a packaged product,
requiring a KID to be produced. An example would be the
inclusion of a “make whole" provision. The fact that this and
other terms can be to the benefit of investors but bring a
bond within PRIIPs, combined with the fact that equities are
not subject to the PRIIPs regime yet present greater risks to
the retail investor, has led many to question the efficacy and
rationality of the PRIIPs regime. Under PRIIPs, a KID must
not only be accurate but may also be interpreted to require
the inclusion of all material information. The imposition of
this requirement with attendant issuer liability for both a
three-page KID and a full 100+ page prospectus has not only
created perplexity but more significantly led many issuers
to refuse to produce a KID and instead restrict placement of
newly issued bonds to non-retail investors in the EEA.

The PG regime has had similar consequences. It has
effectively created an investor suitability obligation, not
just at the point of sale (the approach taken in the past by
regulation), but also imposing this obligation on issuers,
underwriters, and secondary market sellers over the
entire lifetime of the instrument. The practical burden of
compliance with PG has caused many EU-originated issues
to curtail altogether placement of bonds to retail investors
(see the 2018H1 vs 2017H1 percentage change in EUR
benchmark issuance reported in the Fourth Quarter 2018
edition of this Quarterly Report).

While the goal of these primary market aspects of MiFID and
PRIIPs is enhanced investor/consumer protection, it seems
the impact has mainly been an increase in administrative
burdens and a reduction in retail access to the bond
markets. ICMA will continue to engage EU authorities and
national competent authorities to better achieve desired
regulatory outcomes while maintaining resilient and
efficient markets.

Contacts: Ruari Ewing and Leland Goss
ruari.ewing@icmagroup.org
leland.goss@icmagroup.org

Prospectus Regulation

The EU Prospectus Regulation is due to apply from 21 July
2019 and work is underway on developing Level 2 and Level
3 measures. A high-level snapshot of where things stand is
set out in the box below.

Further information on the most recent developments,
namely the publication by the European Commission of
draft Prospectus Requlation Level 2 delegated regulation
and annexes and a summary of other prospectus-related
matters is also set out below.
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Prospectus Regulation Level 1

The EU Prospectus Requlation is final and was published
in the EU Official Journal in 2017. Certain parts of it are
already in application but it will apply in full from 21 July
2019.

Level 2

Delegated regulation on prospectus format, content,
scrutiny and approval and detailed disclosure
annexes

The European Commission published a draft delegated
regulation and disclosure annexes on 28 November 2018
and requested feedback by 26 December 2018. ICMA
submitted its feedback on 21 December (see further
details below). The Commission's deadline to adopt the
delegated acts is 21 January 2019 (this deadline is set
out at Level 1).

RTS on key financial information for the
prospectus summary, data and machine readability
of prospectuses, advertisements, prospectus
supplements and prospectus publication

ESMA published its Final Report on Draft RTS under the
new Prospectus Regulation in July 2018 (see the last
edition of this ICMA Quarterly Report for commentary).
ESMA's Final Report is now with the Commission, who
will decide whether to endorse the proposed RTS. We
understand that, if the Commission decides to endorse
the RTS without amendment, the European Parliament
and the Council would have a one month “non-objection
period” within which to consider the RTS. This period can
be extended by one month. If the European Parliament
and the Council do not object to the RTS within the
relevant non-objection period, or both the Parliament
and the Council tell the Commission before the end of
the period that they do not intend to object to the RTS,
then the RTS will be published in the Official Journal and
will enter into force on the date specified in the RTS.

Level 3
ESMA Guidelines on Risk Factors

ESMA published a Consultation Paper on Guidelines
on Risk Factors in July 2018. ICMA responded to that
consultation ahead of the 5 October deadline. See the
last edition of the ICMA Quarterly Report for further
details.

ESMA Q&A on Prospectuses

It is anticipated that the ESMA Q&A on Prospectuses will
require updating in order to reflect the provisions of the
new Prospectus Regulation. The timing for that update is
not yet clear.


https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2018.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2018.pdf
mailto:ruari.ewing@icmagroup.org
mailto:leland.goss@icmagroup.org
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX%3A32017R1129&from=EN
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac76_en
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac3a_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX%3A32017R1129&from=EN
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac76_en
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac76_en
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac3a_en
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ICMA-response-to-COM-on-PR-Level-2---FINAL-211218.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-1002_final_report_on_draft_rts_under_the_new_prospectus_regulation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-1002_final_report_on_draft_rts_under_the_new_prospectus_regulation.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2018.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2018.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-996_consultation_paper_on_guidelines_on_risk_factors.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-996_consultation_paper_on_guidelines_on_risk_factors.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ESMA_GRF_ICMA_RESPONSEFORM-011018.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Fourth-Quarter-2018.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-780_qa_on_prospectus_related_topics.pdf
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Level 2 delegated regulation on prospectus
format, content, scrutiny and approval and
detailed disclosure annexes

(i) Background

The most recent development in relation to the development
of the new Prospectus Regulation regime is the publication by
the Commission of a draft delegated regulation and disclosure
annexes on 28 November 2018. Once finalised, the delegated
regulation and annexes will form the bulk of the Level 2
provisions under the new Prospectus Regulation.

The Commission's publication follows ESMA's Final Report on
Technical Advice under the Prospectus Regulation, which was
published at the end of March 2018. The Q3 2018 edition of
this ICMA Quarterly Report included an article on page 22-23
on the content of that Final Report.

The Commission requested feedback on the draft delegated
regulation and disclosure annexes by 26 December 2018.
ICMA submitted its feedback on 21 December.

(ii) Summary of ICMA feedback to the
Commission

The opportunity to review the Commission’s proposed draft
delegated regulation and annexes was welcome. However,
the time allowed to formulate and provide such feedback,
combined with the significant drafting changes that were
made to the proposed provisions in ESMA’s Final Report on
Technical Advice under the Prospectus Regulation meant
that developing fulsome feedback on the draft delegated
regulation and annexes was very challenging.

As a general point, debt capital market participants had
previously highlighted to the Commission and ESMA that
they, and NCAs, are familiar with the existing Prospectus
Directive Level 2 provisions. It was therefore considered to
be helpful that ESMA had not departed significantly from
the language of the existing Prospectus Directive regime
in the ESMA Final Report. Market participants expressed
surprise at the Commission’s approach of amending much
of the precise drafting contained in the draft delegated
regulation and draft annexes.

It appears that there was no intention to change the
approach set out in ESMA's Final Report substantively.
However, in some cases the drafting changes resulted
in substantive differences and/or unclear disclosure
requirements that could be problematic for NCAs and
market participants if they are not rectified in the final
delegated regulation and annexes.

ICMA submitted detailed feedback to the Commission
highlighting those areas of the delegated regulation and
annexes where it appeared that the drafting changes
had inadvertently changed the position or resulted in an
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unclear disclosure requirement. Some of the particular
points of concern that ICMA flagged were as follows:

e The provisions of the delegated reqgulation relating to
the circumstances in which certain non-equity securities
disclosure annexes should apply are difficult to interpret
and, in some cases, could be read as being out of line
with the Level 1 position.

e Various provisions related to the interaction of final
terms and base prospectuses that were included in
ESMA's Final Report on Technical Advice under the
Prospectus Regulation and reflected the position in the
current Prospectus Directive Level 2 regime have not
been carried forward to the draft delegated regulation
and annexes. Although it does not appear that there is
any intention to change the current approach on these
matters, it is not clear why those provisions were not
carried forward and in many cases it would be helpful if
they were set out explicitly at Level 2.

e Persons responsible for the prospectus are required by
the disclosure annexes to give a responsibility statement
in the prospectus. The precise wording of these
disclosure requirements has been amended in different
ways in different annexes and it is no longer clear exactly
what the responsibility statements would be required to
say. Again, it does not appear that this was an intentional
change, as the new disclosure requirements do not make
sense grammatically in most cases. There are other,
similar, changes in the draft annexes where drafting
changes have resulted in disclosure requirements that no
longer seem to make sense grammatically.

e The draft disclosure annexes envisage that, where a
PRIIPs KID is used as part of the prospectus summary
(which can be required by individual NCAs pursuant to
Article 7(7) of the Prospectus Regulation), then any
information disclosed in the summary from the PRIIPs
KID would also need to be disclosed elsewhere in the


https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac76_en
https://ec.europa.eu/info/law/better-regulation/initiative/1723/publication/336521/attachment/090166e5bf91ac3a_en
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Third-Quarter-2018.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ICMA-response-to-COM-on-PR-Level-2---FINAL-211218.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
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prospectus. There are concerns that this could result in
unexpected results in practice.

e There is likely to be continued uncertainty in relation to
the precise approach that will need to be taken in relation
to the new risk factor disclosure requirements, which
is expected to be one of the most significant practical
changes for issuers under the new Prospectus Regulation
regime when it enters into force on 21 July 2019.

¢ In relation to credit-linked securities, the effect of making
the disclosure of information relating to the reference
entity (or the issuer of the reference obligation) Category
A is that it will effectively prevent issuers making
such issuances under final terms, unless they have
supplemented their base prospectus with the relevant
information, which will add cost and time to the issuance
process.

There were some positive elements to the Commission’s
draft delegated regulation and annexes. These included:

e the Commission's decision not to take forward the
suggestion in the ESMA Final Report that a length limit
on prospectus cover notes should be imposed;

e the Commission's efforts to address the detailed
comments that ICMA submitted to ESMA on the
simplified disclosure regime for secondary issuances to
ensure that such regime is not more onerous than the
disclosure regime for primary issuances;

e the Commission’s change to the tax disclosure
requirement so that it now refers to the issuer’s
“country” of incorporation rather than the issuer’s
“Member State"” of incorporation, which is helpful for
third country issuers; and

e the deletion of the definition of “debt securities” because
the reference in that definition to the obligation to pay
the investor 100% of the nominal value had led to certain
securities such as zero coupon notes falling outside
the definition of “debt securities” under the current
Prospectus Directive regime, which was problematic and
confusing in practice.
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(iii) Next steps

ICMA intends to follow up with Commission contacts in
relation to the feedback it submitted in writing.

The Level 1 Regulation provides that the Commission’s
deadline to adopt delegated acts in these areas is 21 January
2019 (ie six months ahead of the implementation date).

Other prospectus-related matters

ICMA is monitoring developments related to the European
Commission Action Plan on Financing Sustainable

Growth published in March 2018, under which the Commission
announced its intention to specify by Q2 2019 the content of
the prospectus for green bond issuances to provide potential
investors with additional information.

Overall, we are expecting a busy period ahead for ICMA
primary market members as they begin to prepare for the
implementation of the Prospectus Regulation on 21 July 2019.

For many members, the impact of Brexit will be one part of
those considerations. ICMA has published FAQs on the impact
of Brexit in primary markets for its members, including a FAQ
on the impact of Brexit on pan-European bond prospectus
approval. ICMA will keep this FAQ under review and will aim to
support members through the period ahead.

Contact: Charlotte Bellamy
charlotte.bellamy®@icmagroup.org

US Resolution Stay Regime

The US banking regulators adopted rules known as the "QFC
stay rules" in 2017 to improve the resolvability and resilience
of US G-SIBs and their subsidiaries worldwide, as well as the
US subsidiaries, branches and agencies of non-US G-SIBs.

The rules are intended to mitigate the risk of destabilising
terminations of certain contracts, which is a perceived
impediment to the orderly resolution of a G-SIB. They
accomplish this by requiring that those contracts include


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018DC0097
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018DC0097
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018DC0097
https://www.icmagroup.org/assets/documents/Legal/FAQ-s/ICMA-Brexit-FAQs-on-primary-markets---30-November-2018_301118.pdf
mailto:charlotte.bellamy@icmagroup.org

Prospectus Regulation

The EU Prospectus Regulation is due to apply from 21
July 2019 and work is under way on developing Level 2
and Level 3 measures. There have been two significant
developments for debt capital markets participants
recently.

® First, ESMA published its Final Report on Draft RTS
under the new Prospectus Regulation, covering key
financial information for the prospectus summary,
data and machine readability of prospectuses,
advertisements, prospectus supplements and
prospectus publication in July.

® Second, ESMA published a Consultation Paper on
Guidelines on Risk Factors, also in July.

ESMA Final Report on Draft RTS under the
new Prospectus Regulation

ESMA was mandated to prepare draft requlatory technical
standards in certain specific areas of the Prospectus
Regulation, namely key financial information for the
prospectus summary, data and machine readability of
prospectuses, advertisements, prospectus supplements
and prospectus publication.

As reported in the 2018 Q2 edition of this Quarterly
Report, ICMA responded to ESMA's consultation paper on
the proposed draft RTS in March 2018, broadly supporting
the RTS in areas where ESMA had carried across existing
certain Prospectus Directive Level 2 provisions and raising
certain queries on other areas.

Overall, the final draft RTS is improved from the original
proposal in some areas, although other areas remain as
originally proposed and so may require some thought in
terms of their practical application.

An area that has been improved for debt capital market
participants is the requirements on key financial
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by Ruari Ewing and Charlotte Bellamy

information for the prospectus summary. One of the
key concerns in this area was the relatively prescriptive
approach that had been proposed, together with a cap
on the number of additional line items or APMs that
could be included in the summary. ICMA members urged
ESMA to remove this cap; and were pleased to see that
ESMA understood the concerns of debt capital markets
participants and removed the cap in the final draft RTS.

Another key area of concern for ICMA members related
to the advertisements provisions, where the expanded
definition of “advertisement” at Level 1 (now capturing
"communications” rather than “announcements”) gave
rise to some questions as to how the proposed provisions
would work in practice for underwriters. This area of the
RTS remains relatively unchanged. For example, in many
cases the requirements still relate to both oral and written
advertisements. This may be an area of focus for ICMA
members in advance of the implementation date in July
2019, as they consider how to implement the new regime
in practice across a broader range of “advertisements”.

The original proposals for RTS relating to prospectus
publication and supplements were relatively
uncontroversial and there have been very few changes
to the final draft RTS. In relation to supplements, ESMA
has helpfully provided some clarification in relation

to withdrawal rights, which has long been an area

of uncertainty under the current PD and, given the
drafting of the Prospectus Regulation, could have been

a continuing area of uncertainty under the new regime.
ESMA states that it believes that withdrawal rights "“do
not apply to prospectuses for the admission to trading of
wholesale non-equity securities as these do not fall within
Article 23(2) of the Prospectus Regulation, under which
withdrawal rights relate to offers of securities to the
public. This in ESMA's view does not encompass exempt
offers of wholesale securities being admitted to trading.”
This is a welcome clarification.


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX%3A32017R1129&from=EN
https://www.esma.europa.eu/sites/default/files/library/esma31-62-1002_final_report_on_draft_rts_under_the_new_prospectus_regulation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-1002_final_report_on_draft_rts_under_the_new_prospectus_regulation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-996_consultation_paper_on_guidelines_on_risk_factors.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-996_consultation_paper_on_guidelines_on_risk_factors.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Second-Quarter-2018.pdf
https://www.esma.europa.eu/file/47458/download?token=MU6xJHNR
https://www.esma.europa.eu/system/files_force/library/esma31-62-802_consultation_paper_on_draft_rts_under_the_new_prospectus_regulation.pdf?download=1
https://www.esma.europa.eu/system/files_force/library/esma31-62-802_consultation_paper_on_draft_rts_under_the_new_prospectus_regulation.pdf?download=1
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In relation to data and machine readability, ESMA had
suggested that issuers may be required to submit
significant amounts of data to NCAs, if required by the
relevant NCA. These proposals have been carried through
to the final draft RTS largely unchanged. Depending

on the approach that individual NCAs take, this could
represent a significant additional regulatory reporting
burden for issuers.

The final area of the RTS relates to a notification portal.
ESMA did not consult on this area of the RTS. The
notification portal is a portal through which NCAs will
submit Prospectus Requlation-related documents to
other NCAs for the purposes of passporting. ESMA states
that issuers and other stakeholders will have no direct
interaction with the portal.

The draft RTS were delivered to the European Commission
in July. The Commission must decide whether to endorse
the RTS within three months of receiving it (ie by mid-
October 2018). If the Commission decides to adopt the
RTS without amendment, the European Parliament and
the Council will then have a one month “non-objection
period” within which to consider the RTS. This period

can be extended by one month. If the Parliament and the
Council do not object to the RTS within the relevant non-
objection period, or both the Parliament and the Council
tell the Commission before the end of the period that they
do not intend to object to the RTS, then the RTS will be
published in the Official Journal and will enter into force
on the date specified in the RTS. This means that if the
Commission adopts the draft RTS with no amendments
and neither the European Parliament nor the Council
object, the RTS could be published in the Official Journal
before the end of this year.

ESMA Consultation Paper on Guidelines on
Risk Factors

For ICMA members, one of the most significant changes
to the current prospectus regime is the introduction of
new, specific provisions relating to risk factors under the
Prospectus Regulation.

The background to this change was a concern among
authorities that risk factor sections in prospectuses could
be too lengthy and general in nature, or contain language
which negated the risk. This was a finding of the 2016
ESMA Peer Review on the Prospectus Approval Process.
In the light of this, new provisions were introduced to

the Prospectus Regulation regime at Level 1, which
(broadly) require risk factors to be limited to risks that are
specific and material and presented in a limited number
of categories depending on their nature, with the most
material risk factors mentioned first in each category.

ESMA was mandated to develop guidelines to assist
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competent authorities in their review of the specificity
and materiality of risk factors and the presentation

of risk factors across categories depending on their
nature. Following this mandate, ESMA consulted market
participants on proposed draft guidelines on risk factors
under the Prospectus Regulation. ICMA responded to that
consultation ahead of the 5 October deadline.

The draft guidelines are addressed to national competent
authorities, but ESMA expects that persons responsible
for the prospectus will take the draft guidelines into
account before submitting a draft prospectus for approval.

ESMA has proposed 12 draft guidelines relating to
specificity, materiality, corroboration of specificity and
materiality, presentation of risk factors across categories,
focused/concise risk factors and risk factors in the
summary.

Generally, many of the draft guidelines appear to be
flexible and proportionate, and the position set out in

the consultation paper is a helpful starting point. The
precise impact of the draft guidelines on issuers will
depend on the approach taken by NCAs in applying the
guidelines. It is hoped that NCAs will make use of the
flexibility envisaged in the guidelines (in particular by
not viewing the “example" risk factors as templates to
which risk factors should be matched). As with all areas
of prospectus regulation application, it is important that
NCAs consider the intended audience of the prospectus
(ie retail or wholesale investors) and calibrate their review
accordingly. Issuers will also need to ensure that they
are able to make consistent and compliant risk factor
disclosure in markets beyond Europe, and it is hoped that
NCAs will also bear this in mind.

One specific area of concern with the guidelines might
be the focus on the need for quantitative information to
illustrate the potential negative impact of a risk factor.
Disclosure of quantitative information to illustrate the


https://www.esma.europa.eu/sites/default/files/library/2016-1055_peer_review_report.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-996_consultation_paper_on_guidelines_on_risk_factors.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ESMA_GRF_ICMA_RESPONSEFORM-011018.pdf
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potential negative impact of risk factors is currently

rare in debt securities prospectuses. It is likely to be

very difficult to disclose quantitative information on the
negative impact of the risk factor in a manner that is not
misleading for investors. By way of example, it would be
very difficult to quantify and disclose in a non-misleading
way the negative impact of any reputational damage an
issuer or guarantor might suffer as a result of a particular
risk factor. In addition, the draft guidelines seem to
indicate that qualitative information can only be provided
when quantitative information is not available. This could
be problematic for issuers because it may not always

be clear whether quantitative information is “available”
or not. It could be challenging for issuers to diligence
whether quantitative information is available internally or
externally for a particular risk factor and, if so, model that
information to ensure it can be appropriately disclosed

in a non-misleading manner. It is hoped that ESMA may
reconsider the emphasis on the need for quantitative
information in the final guidelines.

Overall, it is anticipated that risk factor disclosure could
be a key area of the Prospectus Requlation that will
require some time and thought in the lead-up to next
summer as the first Prospectus Regulation-compliant
prospectuses are prepared and submitted. This was
reflected in comments from both official sector and
market participants at IFLR's 9" EU Prospectus and
Primary Market Issuance conference on 27 September,
which ICMA supported.

Level 2 delegated acts: next steps

ESMA issued its Final Report on Technical Advice under

the Prospectus Regulation at the end of March 2018, which
included technical advice relating to the format and content of
the prospectus and scrutiny and approval of the prospectus.
The last edition of this ICMA Quarterly Report included an
article on page 22-23 on the content of that Final Report.

Following receipt of ESMA's Final Report, it is anticipated that
the Commission will publish draft delegated acts on its Better
Regulation portal in mid-October, and there will be a four
week period during which market participants can submit
feedback. The overall deadline for the Commission to adopt
the delegated acts is 21 January, which is six months ahead
of the date on which the Prospectus Requlation will be fully
implemented.

Other prospectus-related matters

ICMA is monitoring developments related to the European
Commission Action Plan on Financing Sustainable Growth
published in March 2018, under which the Commission is
intending to specify by Q2 2019 the content of the prospectus
for green bond issuances to provide potential investors with
additional information.
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Overall, we are expecting a busy period ahead for ICMA
primary market members as they begin to prepare for the
implementation of the Prospectus Regulation on 21 July
2019. For many members, the impact of Brexit will be one
part of those considerations. ICMA will aim to support
members through this implementation period.

Contact: Charlotte Bellamy
charlotte.bellamy®icmagroup.org

ICMA Primary Market Handbook: recent
updates

On 26 September 2018, ICMA published several updates
to the ICMA Primary Market Handbook and communicated
this to ICMA members and ICMA Primary Market
Handbook subscribers and holders via a circular (ICMA
login details are required to access the circular online).

The changes were as follows.

® |In Chapter 5 (Bookbuilding and launch) certain
terminology used in Recommendation R5.1 was
amended to align with the title of the recommendation,
“initial price thoughts”. In addition, a new item
5.7B flagging certain considerations relating to X
accounts (confidentiality, transparency, potential
impact on demand disclosure and allocation/pricing
recommendations and only issuers having the ability to
review and reconcile) was included.

® In Appendix Al (Agreement Among Managers (Versions
1and 2), a new section titled Version 1 - Asia Pacific (ex-
Japan) Subscription Agreement Amendments was added.

® |n Appendix A7 (ECP documentation for Investment
Grade issuers), a note relating to the MiFID Il product
governance regime was added.

® Several changes were made to Appendix A8 (Final
terms and pricing supplement) namely: (i) language
relating to the PRIIPs Regulation was included; (ii) a
note relating to the MiFID Il product governance regime
was added; (iii) placeholders for legal entity identifiers
(LEIs) and certain other codes were added; (iv) a note
relating to the UK's withdrawal from the European
Union and the implementation of the Prospectus
Regulation was added; and (v) certain other minor,
corrective changes were made.

® Appendix A13 (Selling restrictions and legends (EEA
PRIIPS Regulation, EEA Prospectus Directive, UK),
previously titled Selling restrictions (UK & EEA
Prospectus Directive)) was significantly revised to
include language relating to the PRIIPs Regulation, to
update the EEA Prospectus Directive selling restrictions
and legends and to include a note relating to the


https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://www.esma.europa.eu/sites/default/files/library/esma31-62-800_final_report_on_technical_advice_under_the_pr.pdf
https://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-Third-Quarter-2018.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say_en
https://ec.europa.eu/info/law/better-regulation/have-your-say_en
https://ec.europa.eu/info/publications/180308-action-plan-sustainable-growth_en
https://ec.europa.eu/info/publications/180308-action-plan-sustainable-growth_en
mailto:charlotte.bellamy@icmagroup.org
https://www.icmagroup.org/Regulatory-Policy-and-Market-Practice/Primary-Markets/ipma-handbook-home/
https://www.icmagroup.org/assets/documents/Legal/IPMA-Handbook/ICMA-Member-circular-No-2-of-26-Sept-2018---PMH-amendments-260918.pdf

Prospectus Regulation

The Prospectus Regulation is due to enter into full application
on 21 July 2019. This means that work on developing Level 2
provisions is in full swing. Significantly, ESMA issued its Final
Report on Technical Advice under the Prospectus Regulation at
the end of March 2018. Among other things, the Final Report
included the outcome of ESMA's consultations on Format

and Content of the Prospectus and Scrutiny and Approval of
the Prospectus to which ICMA had previously responded in
September 2017.

The Final Report is 502 pages long and helpfully sets out
detailed feedback on the responses that ESMA received to

its public consultation. ICMA reviewed the Final Report with
members and noted that many of the detailed disclosure
requirements at Level 2 seem relatively unchanged from

the current Prospectus Directive regime. Whilst it may be
argued that perhaps not enough has been done to make the
most of the new tailored disclosure test at Level 1, the fact
that things seem relatively unchanged is likely to be helpful
to market participants as it will reduce friction when the
Prospectus Regulation enters into application next summer,
and it reflects the general acceptance by market participants
that the current Prospectus Directive regime works well in
practice. However, inevitably adjustments will be required to
address the amendments that have been made and there are a
few surprising suggestions in the Final Report, detailed below.
ICMA had the opportunity to discuss these points informally
with ESMA and the Commission after the Final Report was
published, which was welcome.

® Cover notes: ESMA suggests that a prospectus cover note

will not be mandatory but, where one is included in the
prospectus, its length will be limited to three sides of A4.
As nearly all bond prospectuses have a cover note of some
description, it is expected that potentially the new length
limit would be applicable to nearly all bond prospectuses.
For many bond issuers, this might mean restructuring their
prospectus cover notes to include only the most important
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by Ruari Ewing and Charlotte Bellamy

information and information that is required by law to be
disclosed prominently. The basis for ESMA's suggested
length limit is unclear, as there is no reference to prospectus
cover notes in the Level 1text. In addition, ICMA is not aware
of any investor concerns on the length or format of current
cover notes. It will be interesting to see if this suggestion is
taken forward in the final Level 2 delegated acts.

PRIIPs KIDs and prospectuses: ESMA's view is that where

a PRIIPs KID is used as part of the prospectus summary,
the information in the PRIIPs KID must also be disclosed
elsewhere in the prospectus. The rationale for this is that
the prospectus summary must summarise information that
is included elsewhere in the prospectus. While there is some
logic to this, ESMA's approach might lead to unexpected
results in practice. For example, as noted in the 2018 Q2
edition of this Quarterly Report, the FCA acknowledged in

a Statement on Communications in relation to PRIIPs that
certain aspects of a KID could be misleading, noting: “Where
firms selling or advising on PRIIPs have concerns that the
performance scenarios in a particular KID may mislead
their clients, they should consider how to address this, for
example by providing additional explanation as part of

their communications with clients.” Might the mandatory
inclusion of information from KIDs in a prospectus
compound any concerns surrounding information in KIDs
being misleading?

Tax disclosure: A useful element of the new Prospectus
Regulation is Recital 47, which states: ... a prospectus
should only contain a warning that the tax laws of the
investor's Member State and of the issuer's Member State
of incorporation might have an impact on the income
received from the securities. ..." This should result in simpler
tax disclosure in practice. However, ESMA notes that it

feels unable to depart from the reference to the issuer's

and investor’s “Member State" in its Final Report. This
means that the associated disclosure requirement in the
draft delegated acts refers to the "“tax legislation of the
investor's Member State and of the issuer’'s Member State of
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incorporation...”"” (emphasis added). This seems potentially
problematic for third country issuers and/or where investors
are based in a third country. If this formulation of words is
carried through to the final Level 2 delegated acts, it will be
important that this disclosure requirement is not interpreted
rigidly by NCAs, so that issuers can refer to their country of
incorporation and/or investors in a third country in order to
avoid incorrect and confusing disclosure where the issuer
and/or investors are located in one or more third countries.

® Secondary issuance requirements: In its response to the
ESMA consultation on the format and content of the
prospectus, ICMA made a number of comments on the
proposed disclosure annex for secondary issuance. These
comments were intended to be technical in nature and
designed to ensure that the disclosure requirements for the
alleviated secondary issuance regime were consistent with,
and not more onerous than, the disclosure requirements
in the primary debt disclosure annexes. Several of these
points were not taken into account, although there does
not seem to be a policy reason for this. It is hoped that the
Commission will rectify this position in the final delegated
acts, to ensure that debt issuers have the chance to benefit
from the secondary issuance regime.

® Definitions: ESMA decided not to define certain terms
that are used in the draft delegated acts, for example the
term “wholesale debt". The rationale for this is ESMA's
understanding that it cannot clarify a term used in Level
1. This means that where a term, or a similar term (eg
“wholesale market for non-equity securities"), is used in
Level 1, ESMA considers that it cannot provide a definition
at Level 2. It is hoped that the circumstances in which the
“wholesale debt” disclosure annexes apply will be clear
once all the provisions of the delegated acts are published.
Presumably, this will be where non-equity securities have
a minimum denomination of €100,000 or are admitted to
trading on a requlated market, or a specific segment thereof,
to which only qualified investors have access.

In terms of next steps, the Commission is currently considering
ESMA's Final Report and is due to adopt delegated acts by 21
January 2019. ICMA understands that drafts of the delegated
acts will be made available publicly as part of the Commission’s
Better Regulation approach and will be open for comment for
four weeks. It is expected that this will happen in autumn 2018.

Otherwise, we are expecting:

® ESMA to publish its final position on RTS for certain areas
of the Prospectus Regulation (key financial information for
the prospectus summary, data and machine readability of
prospectuses, advertisements, prospectus supplements and
prospectus publication) towards the end of July 2018 (see
the 2018 Q2 edition of this Quarterly Report for a summary
of ICMA's response to the ESMA consultation on these
points);
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® ESMA to publish a consultation paper on guidelines on risk
factors in mid-July 2018, with the consultation running until
early October 2018 and the guidelines to be published in
March 2019 (this stems from the new requirements relating
to risk factors in Article 16 of the Prospectus Regulation);

® ESMA to begin working on equivalence criteria for
prospectuses drawn up under the laws of third countries (the
precise timing for this is currently unclear); and

® ESMA to begin work on Level 3 measures under the
Prospectus Regulation, for example to update the Q&A on
Prospectuses.

Separately, the European Commission Action Plan on Financing
Sustainable Growth published in March 2018 states: “Within
the framework of the Prospectus Reqgulation, the Commission
will specify by Q2 2019 the content of the prospectus for green
bond issuances to provide potential investors with additional
information.” ICMA intends to monitor developments on this
point. It is hoped that the Commission will not specify overly
prescriptive requirements that could raise potential liability
concerns for issuers and/or unnecessarily hinder issuance of
green and other sustainable bonds.

Contact: Charlotte Bellamy
charlotte.bellamy®icmagroup.org

PRIIPs and MiFID Il product
governance: ICMA papers

Since the beginning of the year, various ICMA
members have reportedly been using the ICMA1
(“all bonds"/"professionals only") and ICMA2
(“simple listed bonds"/“general retail”) draft
approaches to the PRIIPs and MiFID Il product
governance (PG) regimes. These were outlined in
the 2017 Q4 and 2018 Q1 editions of this Quarterly
Report, respectively.

The ICMA1 and ICMA2 draft approaches and
a related programme paper have now been
published on the ICMA MIFID II/R in primary
markets webpage.

ICMA staff are considering related updates to the
ICMA Primary Market Handbook.

Contacts: Ruari Ewing

and Charlotte Bellamy
ruari.ewing@icmagroup.org
charlotte.bellamy®@icmagroup.org
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Q1 data (the single currency scope limitation being to simplify
the analysis). Given the many possible types of debt securities
(involving different combinations of features) that have evolved
to meet borrower and investor needs, there is no exhaustive
and authoritative bond type nomenclature. ICMA's analysis
consequentially focused on benchmark issuance (aggregate
issue sizes of €500 million or more) as a rough proxy for vanilla
bonds, since the only other bonds of that size are likely to be
asset/mortgage-backed bonds that can be controlled for in
Dealogic's nomenclature. Lastly, bonds have not traditionally
had generic formal “retail” designations (having rather
various retail-like characteristics stemming from requlatory,
commercial or other drivers). ICMA's analysis consequentially
focused on denomination as a rough proxy for potential retail
status. Many bonds have €100,000 denominations, meaning
that they can only be bought or sold in sizes of at least that
order of magnitude (the trading value of vanilla bonds tends
to oscillate around 100% of the denomination’s face value -
absent default or similar concerns). However general retail
investors will only plausibly buy bonds with denominations of
around €100, €1,000 or perhaps €10,000.

The analysis' by number and value of issuances, as shown

in the chart below, reveals a marked decrease in low
denomination issuances (over 60% in the case of non-
financial corporate bonds), in contrast to 15%-20% increases
in high denomination issuances.?

Percentage change in issuance 2018 Q1 over 2017 Q1
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LD NFC = low-denomination, non-financial corporates; LD FIG = low
denomination, financial institutions; HD NFC = high denomination, non-financial
corporates; HD FIG = high denomination, financial institutions

Source: Dealogic

It remains to be confirmed whether this very significant
reduction in vanilla low denomination bonds (i) indicates an
ongoing trend, (ii) is caused by the PRIIPs and/or PG regimes
and/or (iii) will be a concern for European authorities (eg in
the context of the EU's CMU objectives). These initial results
give food for thought in any case. A simpler statistic yet may
be found in the number of KIDs known by ICMA to have been
prepared among all benchmark bonds (not just the above EUR
data set) since the PRIIPs regime took effect: none so far.

Contact: Ruari Ewing
ruari.ewing®icmagroup.org

Prospectus Regulation: draft RTS

On 8 March 2018, ICMA submitted its response to ESMA’s
Consultation Paper on Draft RTS under the New Prospectus
Regulation.

The consultation paper covered five distinct areas for which
ESMA is mandated to deliver draft RTS to the European
Commission, namely key financial information for the
prospectus summary, data and machine readability of
prospectuses, advertisements, prospectus supplements and
prospectus publication.

Key financial information in the
prospectus summary

ESMA has proposed a relatively prescriptive approach for
the inclusion of key financial information in the prospectus
summary, setting out a limited number of tables for broad
categories of issuers which mandate certain financial
statement line items to be included in the prospectus
summary. A degree of flexibility is envisaged through (i)
requiring certain line items only where they have been
disclosed elsewhere in the prospectus, and (ii) the ability
for the issuer to include up to three additional line items or
alternative performance measures (APMs) in the summary.

ICMA has raised concerns with the proposed approach, noting
that prescriptive requirements can give rise to unexpected
results in practice when they are applied to the wide range of
prospectuses prepared under the EU prospectus regime. This
introduces increased costs for issuers, who need to spend
time understanding how best to comply with prescriptive
requirements that do not necessarily fit with their business.

1. This analysis involved a data set of 953 bond issues worth €882.7 billion, roughly equally split between the first quarters of 2018 (as of
21 March) and 2017. Around a quarter of the issues did not have denomination data and were discarded, leaving 698 issues worth €694.9
billion to analyse (again roughly equally split between the two first quarters). Aside from two issues only with €50,000 denominations,

all issue denominations were relatively polarised between low denominations (€1,000 or less) and high denominations (€100,000 or
more). 38 asset/mortgage-backed bonds were excluded (as non-vanilla), as were 160 sovereign, supranational and agency (SSA) bonds (as
significantly less impacted or even exempt from the new regimes) - thus leaving 498 bonds worth €393 billion from financial institution
and non-financial corporate borrowers most likely to be impacted (in a ratio of around 6/4).

2. The excluded SSA issuances decreased generally, though more markedly in high denominations.
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To ameliorate this concern, ICMA has encouraged ESMA to
remove the proposed cap on the number of additional line
items or APMs that can be included in the summary (to the
extent the prescriptive annexes to the proposed draft RTS are
retained).

Separately, ESMA's proposals in relation to APM disclosure in
the summary are not yet clear. For example, ESMA refers to
issuers using footnotes to explain APMs where necessary, but
it is not clear if that approach is mandatory or not.

Data and machine readability

ESMA has proposed a very detailed set of data to be

reported by national competent authorities (NCAs) to ESMA.
Furthermore, ESMA has proposed that NCAs would be able to
ask issuers to report that information to the NCA.

It appears that the submission of data to ESMA has two
purposes: (i) to allow ESMA to compile its report on
prospectuses in accordance with Prospectus Reqgulation
Article 47 which seems to be intended to facilitate requlatory
oversight of prospectuses and issuance within the scope of
the Prospectus Regulation; and (ii) to allow investors to search
for prospectuses published under the Prospectus Regulation.

While purpose (i) is unobjectionable, the data that ESMA
requires should be kept to a minimum to avoid any
unnecessary cost and administrative burdens on NCAs and
market participants.

Purpose (ii) is envisaged in Prospectus Requlation Article
21(6) and Recital 63, and the general principle of facilitating
investor access to documents published under the Prospectus
Regulation is understandable. However, from an investor
protection perspective, it seems important that the updated
Prospectus Register does not develop into more than a simple
tool allowing investors to search and access documents
published under the Prospectus Regulation, for example by
giving information on securities outside of the published
documents and/or allowing investors to compare different
securities without looking at the relevant prospectuses.

ICMA has encouraged ESMA to avoid this pitfall through both
the design of the updated Prospectus Register and also by
minimising the information that is available to the public in
the database.

ICMA has therefore suggested that ESMA keeps the data
required to a minimum (including removing certain of the data
items which do not seem strictly necessary for ESMA to fulfil
its obligations under Level 1).

Separately, it is important that ESMA does not push the
reporting burden from NCAs on to issuers. This will increase
costs and administrative burdens for issuers, which is not

in line with the general legislative intent of the Prospectus
Regulation. It would also result in a doubling up of compliance
costs and administrative burden, with the issuer providing the
information to the NCA and the NCA then needing to check
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the information provided to it by the issuer in order to ensure
it is providing correct information to ESMA. Also, given the
information required is relatively straightforward and, in many
cases, better known by the NCA than the issuer, it is unclear
why issuers should be required to provide this information to
NCAs.

Advertisements

ESMA has carried across certain existing Prospectus Directive
(PD) Level 2 provisions relating to advertisements. It has also
suggested some new requirements which largely relate to the
content and warnings contained in advertisements.

Unfortunately, ICMA's concerns with the Level 1 definition of
advertisement were not taken on board by the co-legislators
when the Prospectus Regulation was being finalised, meaning
that the definition of “advertisement” under the Prospectus
Reqgulation could potentially capture a wide range of oral and
written “communications” (rather than “announcements”,
which was the term used in the PD). In light of this wide
definition, some of ESMA's proposals may be problematic in
practice.

In its consultation paper, ESMA provides some examples of
the types of communication that it considers to be captured
by the new definition of advertisement. The examples appear
to be helpful and generally in line with the concept of a
communication that is widely disseminated (regardless of
whether each individual communication is bilateral or not),
rather than a bespoke or specific bilateral communication that
might happen on a one-off basis.

However, even with this helpful list of examples, concerns
remain in relation to how certain elements of the proposed
draft RTS will apply in practice. The ICMA response outlines
those concerns and gives practical examples of the problems
that could arise in practice. As a result of this, ICMA has
encouraged ESMA to restrict the proposed new requirements
to written advertisements only, and suggested certain other
technical changes to the proposed draft RTS.

ICMA is also discussing the potential impact of the broadened
definition of the term “advertisement” under the Prospectus
Regulation with members.

Supplements

ESMA has largely carried across existing PD Level 2
provisions relating to circumstances that require a prospectus
supplement, which is helpful. While ICMA's general view
remains per the ICMA 2013 response to the PD Il Consultation
on Supplements (ie it should be for issuers to decide

whether a specific situation meets the test for publishing a
supplement and it is not necessary for legislation to prescribe
specific instances of when a supplement is required), market
participants are now familiar with these requirements and

so retaining them will avoid additional costs for issuers in


https://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/ICMA-response-to-ESMA-consultation-on-prospectus-supplements---ICMA-response-28-June-2013.pdf
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analysing and understanding any new provisions with their
legal advisers.

ICMA's response also reiterates the point made in the ICMA
2017 response on Format and Content of the Prospectus that
a profit forecast should not be mandatory for prospectuses
related to non-equity securities, and so the additional
supplement trigger proposed by ESMA should not be relevant
for the majority of non-equity prospectuses.

Publication

ESMA proposes to carry across relevant provisions from the
current PD Level 2 measures, which is a helpful approach and
will minimise additional costs for issuers.

Next steps

The deadline for ESMA to deliver its final report with draft
RTS on the topics covered in this consultation is 21 July 2018.

Contact: Charlotte Bellamy
charlotte.bellamy®&icmagroup.org

Prospectus Regulation: other aspects

ESMA published its Final Report on Technical Advice under
the Prospectus Regulation covering format and content of the
prospectus, format and content of the EU Growth Prospectus
and scrutiny and approval of the prospectus on 3 April 2018.
ICMA previously responded to the consultations on Format and
Content of the Prospectus and Scrutiny and Approval of the
Prospectus in September 2017.

ESMA's technical advice has been delivered to the European
Commission for consideration and is expected to form

the basis for the bulk of the Level 2 provisions under

the Prospectus Regulation, which will take the form of
Commission delegated acts. In terms of timing, the indicative
timetable set out in the Commission’s request to ESMA for
technical advice (reproduced at page 252 of ESMA's Final
Report) indicates that:

® the Commission will prepare draft delegated acts on the
basis of ESMA's technical advice by June 2018;

® the draft delegated acts will be translated and adopted by
October 2018;

® the European Parliament and the Council will have an
objection period until April 2019; and

® the date of application of the Prospectus Regulation and
delegated acts will be 21 July 2019.

ICMA will carefully consider the impact of ESMA's final report
with interested members. One immediate point to note is that,
helpfully, it appears that the proposal to mandate disclosure
of profit forecasts and profit estimates will not be taken
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forward for debt prospectuses, with ESMA stating at para 129
of the final report: “ESMA is of the view that profit forecasts
and profit estimates are not generally deemed to be as
important for non-equity (in contrast to equity) investors, and
it will not include in its technical advice that outstanding profit
forecasts or profit estimates must be reproduced in non-
equity prospectuses. Nevertheless, an issuer of non-equity
securities must assess whether or not an outstanding profit
forecast is material for investors. If so, it must be included in
the prospectus in accordance with Article 6 of the PR." This
approach is welcome and in line with the ICMA response to
the consultation on Format and Content of the Prospectus.
Less helpfully for issuers, ESMA suggests that a statement
on any profit forecast or estimate will still be required, but
does not require such statement to be given by auditors. In
addition, the Technical Advice includes a three page limit on
prospectus cover notes, which may require some changes to
current prospectus disclosure.

Also in relation to profit forecasts, ESMA published an
updated Q&A on Prospectuses including a new question 102
on the definition of profit forecast on 28 March 2018. The Q&A
gives guidance and examples of what would and would not be
a profit forecast and notes that it is not possible to remove
information from the scope of the definition of profit forecast
by merely stating that it is not a profit forecast.

In relation to other aspects of the Prospectus Requlation, we
are currently expecting:

® 3 consultation paper on ESMA guidelines on risk factors to
be published in mid-July 2018, with the consultation running
until early October 2018 and the guidelines to be published
in March 2019;

® ESMA to begin working on equivalence criteria for
prospectuses drawn up under the laws of third countries
(the precise timing for this is currently unclear);

® the majority of provisions under the Prospectus Regulation
will apply from 21 July 2019, although certain provisions are
already in application or will apply from 21 July 2018.

Separately, the European Commission Action Plan on
Financing Sustainable Growth published in March 2018
states: “Within the framework of the Prospectus Requlation,
the Commission will specify by Q2 2019 the content of the
prospectus for green bond issuances to provide potential
investors with additional information.” ICMA intends to
monitor developments on this point. It is hoped that the
Commission will not specify overly prescriptive requirements
that could raise potential liability concerns for issuers and/or
unnecessarily hinder issuance of green and other sustainable
bonds.

Contact: Charlotte Bellamy
charlotte.bellamy®&icmagroup.org
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The EU has as a matter of public policy exempted from
its initial and periodic transparency regimes bonds issued
by an EEA Member State or by related official bodies. It
has been noted that Member States publish abundant
information on their financial situation which is, in general,
available in the public domain. Given the connection with
Member States of their related official bodies, it follows
that such information in their respect should not need

to be provided in the prospectus either. It is therefore
proportionate that such bond manufacturer’s product
governance responsibilities (being otherwise the bonds
discussed in the preceding two paragraphs) should again
also be based on admission to a requlated market, the
disclosure obligations consequent on it and a similarly
enduring target market.

A negative target market is unlikely for these bonds
given diversification/portfolio considerations and absent
the exercise of regulatory intervention powers. However,
any such negative target market will be subject to
consideration in the specific circumstances.

Other aspects: ICMA members have further discussed
various alternative ways of complying with MiFID II's
allocation justification recording, inducements (and

costs and charges) and trade and transaction reporting
regimes. There seems to be sufficient understanding of the
dynamics of the various alternatives for decisions to be
made ahead of 2018's bond syndications.

ruari.ewing®@icmagroup.org

ICMA language for new bond issues

MIFID II/R and PRIIPs: As outlined above, ICMA
has circulated substantially final draft suggested
language for inclusion in new bond issues to
address the PRIIPs Regulation and MiFID II/R
product governance regimes.

Benchmark Regulation: ICMA has also circulated
informally suggested language for prospectuses
to address the requirements of Article 29(2) of the
Benchmark Regulation.

ruari.ewing@icmagroup.org
charlotte.bellamy®@icmagroup.org
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Prospectus-related developments

Status and expected developments for the Prospectus
Regulation: As reported on page 30 of the last ICMA
Quarterly Report, ICMA submitted its responses to ESMA's
Level 2 consultation papers on Format and Content of the
Prospectus and Scrutiny and Approval of the Prospectus on
28 September 2017. Delivery of technical advice following
these consultations is expected in the first quarter of 2018.

Separately, ESMA published a consultation paper on draft
RTS under the Prospectus Regulation on 15 December 2017.
This consultation covers key financial information for the
summary, data and machine readability, advertisements,
supplements and publication. The deadline for responses is
9 March 2018. ICMA will be considering a response to this
consultation paper with the ICMA Prospectus Regulation
Working Group.

The majority of provisions under the Prospectus Regulation
will apply from 21 July 2019 (although certain provisions
are already in application or will apply from 21 July 2018).

ESAs review (Omnibus Ill) - ICMA response: The ICMA
primary market constituency submitted feedback to

the European Commission on its proposal to centralise
approval of certain prospectuses with ESMA pursuant to
the ESAs review on 4 December 2017. The feedback was
in line with the article on this topic on page 29 of the last
edition of the ICMA Quarterly Report.

Updated ESMA Q&A on Prospectuses: ESMA has deleted
Q27 and updated Q29, Q31, Q32 and Q44 in its Q&A on
Prospectuses. The changes appear to be uncontroversial
and consequential to the entry into application of certain
parts of the Prospectus Requlation in July 2017 (two years
in advance of the date for entry into application of the
majority of provisions, as noted above).

Updated ESMA Q&A on Alternative Performance Measures
(APMs): The most recent additions to the ESMA Q&A on
APMs relating to ESMA Guidelines on APMs also appear to
be uncontroversial.

charlotte.bellamy®@icmagroup.org
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Omnibus Ill and prospectus approvals

On 20 September, the European Commission published a
283 page proposal for a new Regulation (Omnibus Ill) on the
European Supervisory Authorities (ESAs - EBA, EIOPA and
ESMA), together with a related 184 page impact statement
and shorter press release and fact sheet. Feedback is also
invited by 16 November.

Inter alia, the proposal provides (at pages 239-240) that the
new Regulation would transfer, from national regulators

to ESMA, the approval of certain prospectuses under the
Prospectus Directive (PD) - namely those regarding (i)
admissions to qualified investor-only requlated markets
(or such specific segments thereof), (ii) asset-backed
securities, (iii) "specialist” issuers (property, mineral,
scientific research-based and shipping companies) and (iv)
non-EU third country issuers. It also provides (at page 236)
that the new Requlation would also transfer to ESMA the
advertisement powers relating to the offers and regulated
market admission requests covered by such prospectuses.

Whilst a single European regulator has been envisaged
generally, it is not clear why these particular prospectus
changes are being singled out and at this time, particularly
given the preceding Commission consultation (to which
ICMA responded in May) and feedback statement made no
mention of prospectuses.

It is important that EU policy making is evidence-based. In
this respect, the Commission notes that ESMA's existing
convergence work has been “unable to promote supervisory
convergence and the landscape of prospectus approval
requirements remains fairly fragmented across the EU”
and that there is “also a risk of supervisory arbitrage as
issuers might target national CAs which they consider less
demanding in order to get approval for prospectuses.”
However, ESMA's convergence work is not completed
(presumably at least partly because the European co-
legislators constantly change the underlying rules), with
risk factors for example due to be covered in 2018. And
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by Ruari Ewing,
Catherine Wade

and Kate Craven

furthermore, it is not clear that market users perceive actual
challenges to market operation and investor protection in
this respect - regarding qualified investor-only requlated
markets at least, European requlatory philosophy considers
that such investors require less protection than other
investors (indeed offers to qualified investors-only require
no prospectus approval at all). The reference to arbitrage as
a hypothetical possibility is telling in this respect - there are
many hypothetical risks to market resilience, but presumably
good reqgulation principles contemplate that new rules
should address circumstances where detriment has actually
occurred or is likely to do so (based on evidence).

The Commission also notes: “many national CAs would have
to hire prospectus readers with the skills to deal with these
relatively rare types of prospectuses” and “duplication of
resources in different national CAs for a few cases only".
However, such a burdening of resources is not pre-ordained.
Several national regulators are highly experienced in
approving prospectuses in specific contexts and issuers of
debt securities with denominations of €1,000 or more are
already able to choose in this context any national reqgulator
that satisfies the PD's nexus criteria. The Commission

also notes that in the context of the “United Kingdom's

exit from the Union, Luxembourg might be faced with a
disproportionate workload" - but this again seems to be
general hypothesising (unless Luxembourg's CSSF has
expressed concerns in this respect).

The Commission also notes that the PD’s current
advertisement regime provides for fragmented supervision
across host national requlators. However, such supervision
could be concentrated with the current home national
regulator that approved the related prospectus.

A key aspect would be the ability of ESMA to deliver a
seamless transition by approving prospectuses at the same
level of efficiency (in terms of speed, predictability and cost)
as the most efficient national regulators currently do (also
bearing in mind third country listing options such as New
York, Dubai, Singapore and Hong Kong). This is particularly
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so given the constant stream of ongoing disruption being
faced by the markets as the wall of new EEA regulations
(MIFID II, PRIIPs, Benchmark Regulation, etc) continues to
be delivered. Such a seamless transition would presumably
involve significant budgetary and human resourcing
implications (including in terms of specific legal/sectoral/
linguistic expertise) and the Commission acknowledges
generally (ie even without focusing on a seamless transition)
that the “personnel implications of a move toward central
ESMA approvals of certain wholesale and ABS prospectuses
could be considerable”.

Regarding specialist issuers specifically, there may also be
logistical challenges with transferring approval to ESMA
as the “specialist” nature of such issuers is not always
initially apparent (so an approval application might be
initiated with a national requlator, then suspended part-
way as specialist status is recognised and then re-started
at the ESMA level). Regarding qualified investor-only
regulated markets/segments, the Commission states these
are "expected to develop and grow over time, potentially
amounting for a significant number of future wholesale
non-equity prospectuses”. However, the concerns above
regarding seamless transition may result in issuers
preferring to continue seeking national regulator approval
of prospectuses with €100,000 denominations, which would
undermine the Prospectus Requlation’s Level 1 purpose of
granting regulatory recognition to such qualified investor
only reqgulated markets/segments.

Ultimately, the proposal for transferring prospectus
approval to ESMA seems to run clear risks in the pursuit of
hypothetical gains - and so more concerns for the future of
European primary markets that ICMA will seek to feed back
to the Commission.

ruari.ewing@icmagroup.org

EU Prospectus Regulation

ICMA submitted its responses to the ESMA Level 2
consultations on Format and Content of the Prospectus

and Scrutiny and Approval of the Prospectus on 28
September. The responses are in line with our previous
communications on the Prospectus Regulation. Ruari Ewing
and Catherine Wade spoke at the IFLR 8" Prospectus Rules
Conference on 26 September, which included speakers
from the European Commission, ESMA and a number of
national regulators as well as industry experts.

catherine.wade®icmagroup.org
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PRIIPs and MiFID I1I/R product
governance

ICMA continues to work on anticipated

approaches, in the Eurobond markets (ie
syndicated cross-border bond issuance), to the product
governance (PG) and PRIIPs regimes coming into effect
from 2018. These approaches would not purport to be
exhaustive or exclusive, but are anticipated to be useful
to the extent transaction parties wish to minimise deal/
syndicate-level deliberations, to maximise execution
efficiency and speed (bearing in mind that many seasoned
borrowers today are able to mandate a syndicate of
underwriters to then price a benchmark-sized new issue
within hours intra-day).

Background

It may be helpful to recap briefly on the PG/PRIIPs regimes
by way of background. For PRIIPs, simplifying substantially:
(i) any person manufacturing a “packaged” product, before
it is “made available” to retail investors in the EEA, must
publish a key information document (KID) and then regularly
review it, and if needed, publish a revised KID; and (ii) any
person advising on, or selling, such a product must provide
retail investors in the EEA with the KID in good time before
those retail investors are bound by any contract or offer. For
PG, simplifying substantially: (i) MiFID Il persons that “create,
develop, issue and/or design financial instruments, including
when advising corporate issuers on the launch of new
financial instruments” are “manufacturers” for PG purposes
(with co-manufacturing documented in an agreement); (ii)
MIFID Il persons that “offer or sell financial instrument[s]”
are "distributors” for PG purposes (with no connection to the
manufacturer being explicitly required); (iii) manufacturers
must identify, and communicate to distributors, a compatible
target market of investors and periodically review that target
market; and (iv) distributors must identify their own target
markets (by either adopting manufacturer's target market or
refining it) - all on a “proportionate” basis.

Neither regime “grandfathers” pre-existing bonds and

there has been limited consensus on what does not
constitute a “packaged” product. This is partly due to
various public statements by the European Commission

and ESMA that seemingly purport to widen the range of
what might otherwise have been perceived as “packaged".
Practically in the context of syndicated bond issuance,
borrowers are understood to be manufacturers for both
PRIIPs and (if a MiFID Il person) PG purposes (together

with, as co-manufacturers for PG purposes only, any MiFID

Il person underwriters that satisfy the related “advising”
characteristic). Though post-2018 “distribution” of pre-2018
bonds is subject to the PRIIPs (if “packaged”) and PG regimes,
the “manufacturing” of such bonds, however, occurred prior
to the PRIIPs and PG regimes coming into effect.
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Regulations, the DMP will need to demonstrate that

the disclosure was made in the normal exercise of their
employment, profession or duties, in order to comply with
Article 10 MAR.

It is not a breach of MAR for a DMP not to follow the
processes and requirements set out in the Level 2 Sounding
Regulations (including Article 3(1) and 3(4) of Delegated
Regulation 2016/960) when disclosing information which is
not inside information during a market sounding.”

ruari.ewing@icmagroup.org

EU prospectus regime

The Prospectus Regulation was published in the Official
Journal on 30 June 2017. The final text includes several
technical amendments since the final compromise text

of the Prospectus Regulation dated 16 December 2016.
The Regulation will enter into force on 20 July 2017. Most
provisions will apply two years from the date of entry into
force (ie 21 July 2019), although some provisions will apply
earlier.

ESMA commenced its consultation on Level 2 measures

on 6 July, publishing three consultation papers. The three
consultation papers follow from the European Commission
request to ESMA for technical advice on possible delegated
acts published in February 2017 and contain draft technical
advice on the format and content of the prospectus, on the
EU growth prospectus and on scrutiny and approval. The
consultation period runs until 28 September 2017 and ICMA
intends to fully engage in the consultation process over the
summer period, involving its Prospectus Regulation Working
Group.

It is interesting to note from the European Commission
request for technical advice, that the Commission appears
to have chosen not to exercise its power to adopt delegated

acts to supplement the Level 1 requirements relating to

risk factors. The new Level 1 provisions on risk factors are
expected to be a key concern for issuers of debt securities, as
they introduce new requirements to assess the materiality of
risk factors based on the probability of their occurrence and
the expected magnitude of their negative impact, to present
risk factors in a limited number of categories depending on
their nature and to mention the most material factor in each
category according to the issuer’s assessment of materiality.
It is not clear how these new, high level requirements will
impact in practice, particularly without more detailed
guidance or other measures at Level 2 or 3. It is hoped that
ESMA may consider this in approaching its work on the
Prospectus Regulation.

Ahead of the ESMA Level 2 consultation, ICMA emphasised
two key themes in communications and discussions with the
Commission, ESMA and various other relevant regulators
and official institutions. These are areas which could have
considerable significance for debt market participants:

® Article 13: Minimum information and format of the
prospectus: This relates to the detailed disclosure
requirements for prospectuses. ICMA's proposal is to leave
the current disclosure annexes broadly unchanged and
to reflect the statement in Article 6 that the “necessary
information” for an investment decision depends on, among
other things, the type of security, by setting out different
overriding disclosure tests for different types of securities
and state that disclosure of specific items in the annexes is
only needed to the extent that it is pertinent to the relevant
disclosure test. ICMA welcomes ESMA's CP proposal to leave
the wholesale debt disclosure annex largely unchanged.

Article 22: Advertisements: The change in the definition

of what constitutes an advertisement, from the existing
prospectus regime to the final Level 1 text of the Prospectus
Regulation, to mean a “communication” rather than
“announcement” means that it risks capturing bilateral
communications (written or oral). The impact of this
change would be disproportionate and could undermine

The Commission appears to have chosen not to exercise
its power to adopt delegated acts to supplement the Level

1 requirements relating to risk factors.
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The costs to underwriters in
complying with these rules have
been significant.
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the effectiveness of the market soundings regime under
the Market Abuse Regulation which provides a requlatory
framework for private bilateral communications. The

ICMA proposal is that advertisements be interpreted as
only communications that are of general import or widely
disseminated. ICMA staff had the opportunity to discuss
this (@mong other matters) at the European Commission
Prospectus Regulation Workshop on 29 March and we note
from the (informal and non-binding) “key takeways from the
working sessions” paper circulated after the workshop that
this was a view on which there was a broad consensus. It is
hoped that ESMA will consider further guidance to address
this concern, at Level 2 or Level 3 as appropriate.

catherine.wade®@icmagroup.org

Bank of Italy Article 129 reporting
requirements

As reported in the last edition of Quarterly Report, the
introduction of the Bank of Italy’s Article 129 reporting
requirements for underwriters placing securities in
Italy was not as smooth as one might have hoped. To
recap, underwriters experienced several unexpected
practical difficulties in operating the platform and there
were ambiguities in some of the information reporting
requirements. The costs to underwriters in complying
with these rules have been significant, with some banks
considering the need to hire dedicated staff to handle the new
reporting burden.

A specific challenge encountered by underwriters of
syndicated issues of bonds, which are typically allocated using
the pot system, was that the reporting system only allowed
for reporting by one underwriter, envisaging that the billing
and delivery (B&D) bank would report all information. In the
case of pot deals where there may be “exceptions” placed
by one or more underwriter(s) outside of the pot system,
this required the B&D bank to gather that information from
the other syndicate members and report the exceptions on
their behalf which could result in time delays in reporting,
inefficiencies and potentially inaccurate reporting.

Following ICMA's engagement with the Bank of Italy in the
latter part of last year and the early part of this year, the Bank
of Italy announced amendments to its reporting platform
and updated its instruction manual and FAQs as of 11 April
2017. These changes (which came into effect immediately)
have been welcomed by market participants as they allow
more flexibility in the reporting of securities placed in Italy,
particularly in relation to pot deals. The updates allow for
more than one underwriter to input information in relation
to a specific bond issuance. This is particularly helpful in
relation to the reporting of exceptions placed outside of the
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EU prospectus regime

As reported in the last edition of this Quarterly Report,

a political agreement was reached on a new Prospectus
Regqulation, intended to replace the current Prospectus
Directive regime, in December 2016. Following extensive
advocacy efforts by ICMA and others, the political
agreement at Level 1is significantly improved from the
European Commission's original proposal for bond market
participants. In particular:

e A differentiated wholesale disclosure regime and
exemption from the requirement to prepare a
summary has been retained for bonds with a minimum
denomination of €100,000 or where bonds are offered
on an exempt basis (eg to qualified investors only) and
admitted to trading on a requlated market, or a specific
segment of a requlated market, to which only gqualified
investors can have access. The European Commission's
proposal for a "unified" disclosure regime for retail and
wholesale bonds, that would have significantly increased
disclosure burdens for wholesale debt issuers, has not
been taken forward.

e While there may need to be changes to risk factor
disclosure practice in the light of new requirements in
the Prospectus Regulation, risk factors will not need to
be categorised into categories of “low risk”, “medium
risk"” and “high risk", as per the European Commission’s
original proposal.

e The proposal that third country issuers would need to
appoint a representative in the EU has not been taken
forward.

e The timeline for implementation has been extended by
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one year, allowing more time for Level 2 measures to
be consulted upon and finalised before the Prospectus
Regulation applies in practice.

ICMA continues to engage fully with regulators as the
legislative process progresses. At the request of the UK
Treasury, ICMA prepared a table of technical comments

on the final compromise text of the Prospectus Regulation
dated 16 December 2016 for use during the jurist linguist
process. It is hoped that many of these small, technical
comments will be reflected in the final text that is published
in the Official Journal.

In addition, ICMA chaired a roundtable with the European
Commission at the London Stock Exchange on 7 March
2017, with Tilman Lueder, Head of the Securities Markets
Unit at the European Commission, as well as issuers,
investors, underwriters and law firms. This was an excellent
opportunity to start discussions on the shape and direction
of Level 2 measures under the Prospectus Regulation. The
roundtable helpfully took place shortly after the European
Commission had published a request to ESMA for technical
advice on possible delegated acts under the Prospectus
Regulation.

Perhaps the most important element of the Level 2
measures for debt securities is the approach to the detailed
disclosure requirements that will be drawn up under

Article 13 of the Level 1 text. This was the main focus of the
roundtable discussion, and ICMA has since communicated
its thoughts on this (and other) points to ESMA and various
other relevant requlators and official institutions. ICMA
staff also had the opportunity to discuss Level 2 measures
further at the European Commission’'s workshop on this
topic on 29 March.

It is clear that a key policy aim for legislators is the need
to encourage issuers to prepare shorter and simpler
disclosure, and to make it easier for companies to enter
and raise capital on public markets by reducing burdens on
issuers. With this in mind, ICMA has suggested:

¢ including a new, specific disclosure test for debt
securities in the Level 2 text, reflecting the statement
in Article 6 that the “necessary information” for an
investment decision depends on, among other things, the
type of the security;
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ICMA has suggested including a
new, specific disclosure test for debt
securities in the Level 2 text.

* the new disclosure test for debt securities would be
whether the information relates to the issuer’s ability
to pay interest or principal (ie the information that
investors actually need for an investment decision in debt
securities); and

e the current annexes to the PD Requlation that set out
the detailed disclosure requirements for debt securities
would be left as they are (which will ensure a smooth
transition from the current Prospectus Directive to the
new Prospectus Regulation with minimal extra burdens
and costs for issuers), but they would become subject to
the new, specific disclosure test described above.

This would mean that issuers could choose not to disclose
a specific disclosure requirement if it was not pertinent to
the new, security-specific disclosure test, thereby allowing
issuers to prepare more focused, shorter disclosure.

The ICMA proposal could therefore achieve two key policy
goals: (i) moving towards shorter prospectuses; and (ii)
minimising costs and burdens for issuers to make it easier
for them to enter and raise capital on public markets.

An alternative approach of reviewing the current annexes
to the PD Regulation to amend or delete individual
requirements is unlikely to achieve these goals. This is
because it is difficult to see how any one or more of the
disclosure requirements in the current annexes could be
altered or removed such that it would make a significant
difference to current disclosure practices, while retaining
an appropriate level of investor protection given the wide
variety of issuers and debt securities to which the PD
Regulation annexes apply.

It is also worth emphasising that any drafting changes to the
current annexes to the PD Regulation, even if they appear
helpful, are likely to introduce increased costs and burdens
for issuers when the Prospectus Regulation is introduced.
This is because issuers’ advisors and the regulators
reviewing their prospectuses are familiar with the current
requirements, which allow a smooth, efficient issuance
process. The experience of implementing the amended
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Prospectus Directive in 2012 demonstrated that small
drafting changes or inconsistencies (eg the use of the word
"key" in one provision and “material” in another provision)
can have significant practical implications, including
increases in legal costs and delays to transactions.

For these reasons, it is hoped that regulators will consider
the approach suggested by ICMA in approaching the
preparation of Level 2 disclosure requirements for debt
securities.

Separately, it is interesting to note that the European
Commission appears to have chosen not to exercise its
power to adopt delegated acts to supplement the new Level
1requirements relating to risk factors. Those new Level

1 provisions are expected to be a key concern for issuers

of debt securities, as they introduce new requirements to
assess the materiality of risk factors based on the probability
of their occurrence and the expected magnitude of their
negative impact, to present risk factors in a limited number
of categories depending on their nature and to mention

the most material risk factor in each category, according

to the issuer’s assessment of materiality. It is not clear

how these new, high level requirements will impact in
practice, particularly without more detailed guidance or
other measures at Level 2 or 3. It is hoped that ESMA may
consider this in approaching its work on the Prospectus
Regulation.

In terms of next steps, it is now expected that the Level 1 text
will be published in the Official Journal in June or July 2017,
and would enter into force 20 days after publication. Most
provisions are expected to apply two years from the date

of entry into force (ie in June or July 2019), although some
provisions will enter into application earlier, as described in
the last edition of this Quarterly Report. It is expected that
ESMA will consult on Level 2 measures in mid-2017, and
ICMA intends to engage fully in this process.

charlotte.bellamy@icmagroup.org
catherine.wade®icmagroup.org

PRIIPs Regulation

The PRIIPs Regulation is due to apply from 1 January 2018.
Since the publication of the last edition of this Quarterly
Report, ICMA has continued to work towards consensus

on the practical steps that issuers and underwriters could
take to avoid making vanilla bonds that could fall within the
product scope of the PRIIPs regime available to MiFID Il retail
investors. This approach has been pursued in the light of: (i)
the difficulty in concluding that all types of vanilla bonds are
not “PRIIPs"” (and therefore fall outside the product scope of
the regime), given ambiguities in the legislative drafting and
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by Ruari Ewing and Charlotte Bellamy

EU prospectus regime

A political agreement was reached on a new Prospectus
Regulation, intended to replace the current Prospectus
Directive regime, in December 2016. Most provisions are
expected to apply at some point in the first half of 2019
(around two years after the Prospectus Reqgulation is
published in the Official Journal), although some provisions
will enter into application shortly after publication in the
Official Journal, which is expected to happen in 2017.

A document dated 16 December 2016 published by the

EU Council sets out the “final compromise text"” of the
Prospectus Regulation. For the wholesale bond market,

it seems that there have been a number of welcome
improvements from the Commission’s original proposal
(covered in the First Quarter 2016 edition of this Quarterly
Report).

Two key points to highlight initially from the perspective of
the wholesale vanilla bond market are as follows:

e Wholesale disclosure regime: The wholesale disclosure
regime and summary exemption for bonds with a minimum
denomination of €100,000 that applies under the current
Prospectus Directive has been retained. However, the
wholesale disclosure regime and summary exemption
will also be available for bonds that are the subject of an
exempt public offer (eg are offered to qualified investors
only) and admitted to trading on a requlated market, or
a specific segment of a regulated market, to which only
qualified investors can have access. If this option is used,
there would also need to be restrictions in place to prevent
re-sales to “non-qualified investors”.

This compromise position is welcome and in line with
the general approach suggested by ICMA following
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extensive discussions with members and reqgulators.
Market participants will now need to consider exactly how
the new “qualified investor only"” option for wholesale
prospectus disclosure will work in practice. This will
include, for example, whether there are any existing
"“qualified investor only" regulated markets or segments
of regulated markets in Europe, or whether such markets/
segments would need to be established. In addition, the
detailed requirements for the wholesale disclosure regime
will be set out in Level 2 measures, which are yet to be
developed.

Overall, the Level 1 position in relation to wholesale
bond disclosure is significantly improved from the
Commission’s original proposal.

® Risk factor disclosure: The agreed approach in relation
to new risk factor disclosure requirements may be
more problematic for market participants. It appears
that the Council's approach to the new risk factor
requirements has been taken forward, involving (among
other things) risk factors being presented in a limited
number of categories depending on their nature, with
the most material risk factors being mentioned first in
each category. As reported in previous editions of this
Quarterly Report (notably the last edition), this could
represent an increase in liability for issuers and so the
practical implications of this will need to be considered
carefully by market participants.

There are likely to be various other important implications
for the bond market that will emerge over time as market
participants digest the final Level 1 text and any Level

2 measures when they are made available. An example

of this might be the implications of a change to the
definition of “advertisement” from an “announcement” to a
“communication”. This is of course a small drafting change
in the legislation, but one which could have significant
implications for market participants if it means that the
Prospectus Regulation advertisement regime applies to any
written or oral communication, including bilateral e-mails
and telephone conversations. Such an approach would seem
disproportionate and would likely be very challenging (if not
unworkable) in practice.

It is also worth highlighting now that new provisions relating
to convertible securities are expected to apply at some
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point in 2017, shortly after the Prospectus Regulation is
published in the Official Journal. Broadly, the provisions
introduce a new requirement to prepare a prospectus in
respect of shares resulting from the conversion or exchange
of other securities if the resulting shares represent 20%
or more of the number of existing shares. Following
extensive advocacy by ICMA, the agreed text now includes
various carve-outs from this provision, including for shares
qualifying as Common Equity Tier 1 of certain institutions
issued as a result of the conversion of their Additional Tier
1instruments on a trigger event. As with all provisions, the
precise language used in the final agreed text will need

to be studied carefully to determine the precise practical
implications.

In terms of next steps, it is anticipated that the text will

be adopted by the co-legislators following the usual jurist-
linguist checks. It is expected that the final text would then
be endorsed by the European Parliament and the Council
before being published in the Official Journal, likely in the
second quarter of 2017.

ICMA will continue to engage with members and official
institutions as the legislative process progresses, in
particular on Level 2 measures which are expected to be
developed during 2017 and 2018.

charlotte.bellamy®icmagroup.org

Market soundings under the
Market Abuse Regulation

The Market Abuse Regulation (MAR) introduced a new
market soundings regime which applies to the disclosure of
both inside information and non-inside information.

This is a key area of focus for ICMA's members with
profound implications, particularly because the new regime
gives rise to a number of questions and uncertainties. ICMA
has been discussing the implications of the new regime
with its primary market sell-side constituency through its
Committees and Working Groups in Europe and Asia. This
topic has also been discussed in a number of other fora,
including regional conferences, the ICMA Board and the
ICMA Committee of Regional Representatives.

The main focus has been on the implications of the rules
for sounding information other than inside information,
especially in relation to investor meetings (where a
transaction might subsequently follow) and the posting of
MTN (and SSA) price levels. Considerations have included
what constitutes a “transaction announcement”, “acting
on the issuer's behalf" and “gauging interest”, noting that
there is currently limited (or no) guidance from regulators
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on these and other relevant points. In addition, there is
a question surrounding the scope of the MAR soundings
regime, which ICMA understands is being considered by
ESMA.

ICMA, with input from major law firms, has been developing
a paper outlining the emerging sell-side thinking on these
points. ICMA is intending to discuss this with relevant
regulators before making it available more broadly to assist
market participants in their practical dealings with market
soundings. In the meantime, ICMA has also held a number
of briefing calls that have been open to members, investors
and issuers, the slides for the most recent of which on 13
December 2016 are available, amongst other things, on the
ICMA MAR (primary aspects) webpage. The next briefing call
on MAR soundings for members is expected to be scheduled
for late January.

ruari.ewing@icmagroup.org

Packaged Retail and Insurance-based
Investment Products (PRIIPS)

As noted in the last edition of this Quarterly Report, various
Member States expressed a view in autumn 2016 that the
date of application of the PRIIPs regime should be delayed
by 12 months. Since then, the date of application has indeed
been delayed to 1 January 2018 by an amending Regulation
published in the Official Journal. This delay is welcome as

it will give market participants more time to familiarise
themselves with the new regime and allow legislators to
finalise the necessary Level 2 measures.

Notwithstanding the delay, ICMA continues to work
towards consensus on the practical steps that issuers and
underwriters could take to avoid making vanilla bonds that
could fall within the product scope of the PRIIPs regime
available to MIFID Il retail investors, in the expectation

that the PRIIPs KID is an unworkable concept at least in
the vanilla context (see previous editions of this Quarterly
Report, notably the 2014 Third Quarter edition). Such
practical steps may include updated selling restrictions,
related warning legends on prospectuses and final terms
and additional diligence of order books. In addition, it may
be necessary to consider whether admission to trading on
a particular market or markets could mean that a relevant
product has been “made available" to retail investors if, for
example, retail investors have direct access to that market.
ICMA will continue to discuss these practical questions with
its primary market members and plans to work towards
finalising suggested language for prospectuses in the first
part of 2017. Such suggested language could be relevant for
debt programme updates taking place in 2017.


mailto:charlotte.bellamy%40icmagroup.org?subject=
http://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/RJDE-slides-MAR---European-investors-2016-12-12-v1.pdf
http://www.icmagroup.org/assets/documents/Regulatory/Primary-Markets/RJDE-slides-MAR---European-investors-2016-12-12-v1.pdf
http://www.icmagroup.org/Regulatory-Policy-and-Market-Practice/Primary-Markets/primary-market-topics/market-abuse-regulation-mar/
mailto:ruari.ewing%40icmagroup.org?subject=
http://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA-Quarterly-Report-4Q-2016.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R2340&from=EN
http://www.icmagroup.org/Regulatory-Policy-and-Market-Practice/Regulatory-Policy-Newsletter/Previous-versions/
http://www.icmagroup.org/assets/documents/Regulatory/Quarterly_Reports/ICMA%20Quarterly%20Report%20Third%20Quarter%202014.pdf

by Ruari Ewing and Charlotte Bellamy

EU prospectus regime

The Prospectus Directive review is entering a new,
important period. The three co-legislators have now agreed
their positions and are expected to enter into negotiations
known as trilogues at the end of October 2016, with a

view to reaching political agreement on a final text for the
Prospectus Regulation by the end of 2016.

ICMA remains heavily focused on the proposals and
continues to be in touch with relevant legislators to
highlight the concerns of the vanilla bond market. Previous
editions of the ICMA Quarterly Report have commented
upon the European Commission’s proposal published in
November 2015 (see First Quarter 2016 edition of this
Quarterly Report) and the general approach of the Council
of the European Union, published in June 2016 (see Third
Quarter 2016 edition of this Quarterly Report). The final

of the three co-legislators’ texts is the text adopted by the
European Parliament in September 2016.

ICMA has reviewed and compared the three texts, focusing
in particular on seven key points for the vanilla bond
market, and communicated a preferred approach and
drafting suggestions to key MEPs, national regulators and
the European Commission. Both the European Parliament
and Council texts include a number of helpful improvements
for the bond market. It is crucial that those improvements
are retained in the final text if Europe’s wholesale bond
market is to continue to function effectively with bonds
listed on European regulated markets.

The seven points that ICMA has highlighted as being
particularly important for the bond market are:

1. the need to maintain differentiated disclosure for
wholesale and retail bonds, including an exemption
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from the prescribed format summary requirement for
wholesale bonds;

2. the need to calibrate the new risk factor requirements in
a manner that is workable for issuers;

3. the need to ensure that the prospectus summary liability
regime and the purpose of the summary are clear and
consistent throughout the Prospectus Regulation;

4. the scope of the general disclosure test, which could be
narrowed for bonds to ensure prospectuses only contain
the information that investors really need;

5. clarity in relation to investor withdrawal rights
triggered by the publication of a supplement and the
circumstances in which they apply;

6. a suitable implementation period that allows Level 2
measures to be properly considered, consulted upon and
delivered in sufficient time for market participants to
adjust to the new regime; and

7. the need to ensure that a new threshold that would
require a prospectus to be prepared for the admission to
trading on a requlated market of shares resulting from
the conversion or exchange of other securities where the
resulting shares represent 20% or more of the number
of shares already admitted to trading does not have
unintended consequences for regulatory capital and loss
absorbing capacity (eg CoCos) and other securities that
may be converted mandatorily under BRRD.

Of the above concerns, the most important point is the
need to maintain distinct disclosure regimes for wholesale
and retail bonds, including an exemption from the summary
requirement for wholesale bonds. This distinction exists
under the current regime on the basis that bonds with

a minimum denomination of €100,000 or more benefit
from a lighter, wholesale regime and an exemption from
the prescribed format summary requirement. Removing
the distinction between wholesale and retail bonds for
disclosure purposes (as suggested by the European
Commission in its November 2015 proposal) would introduce
significant additional costs for Europe’s wholesale bond
issuers, with no corresponding benefit for the institutional
investors to whom they offer and sell their bonds. This was
confirmed by statements made by Pamela Gachara of the
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Investment Association at the recent IFLR Prospectus Rules
Conference, who noted that institutional investors are in
favour of a distinct disclosure regime for wholesale bonds.
However, Pamela Gachara also noted that institutional
investors face significant practical difficulties in allocating
bonds across various portfolios (and a consequential
challenge in relation to treating their customers fairly) as

a result of the current €100,000 minimum denomination
regime.

Institutional investors’ concerns in this area are one of the
reasons that ICMA has been advocating for a differentiated
disclosure regime, including an exemption from the
prescribed format summary requirement, for bonds that are
offered to qualified investors only. This “qualified investor
only" approach was adopted by the European Parliament

in its text. While this regime would not be as simple or

easy to apply in practice for sell-side market participants

as the current €100,000 minimum denomination regime,

it should address institutional investors' concerns with the
current regime and may also allow retail investors to invest
in bonds indirectly, for example through MiFID authorised
discretionary managers who would take investment
decisions on behalf of their retail investor clients. Allowing
such indirect retail investment in capital markets products
would represent a step towards one of the central aims of
the Capital Markets Union initiative by giving retail investors
a means of saving for their retirement (something that will
be increasingly important as Europe’s population ages).

We understand, however, that there are concerns in

some quarters that a “qualified investor only"” approach
may mean that retail investors could buy securities on a
regulated market without the benefit of a retail prospectus.
One option that could be considered to address this concern
would be to require securities with wholesale prospectuses
that are offered to qualified investors only to be admitted

to a segregated section of a regulated market that is only
available to qualified investors.

In addition, market participants noted at the recent

IFLR Prospectus Rules Conference that the €100,000
minimum denomination regime and a “qualified investor
only" regime are not mutually exclusive. Legislators may
therefore wish to consider the possibility of including

The most important point is

the need to maintain distinct
disclosure regimes for wholesale
and retail bonds.
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both options in the Prospectus Requlation, in order to

give issuers the flexibility to choose the most appropriate
option for the circumstances. For example, where securities
are not considered to be suitable for retail investors (eg
CoCos), issuers may wish to continue to use high minimum
denominations, as well as offering those securities to
qualified investors only.

Whichever option or combination of options is chosen, the
key point remains that a distinction between the disclosure
requirements for wholesale and retail bonds (including an
exemption from the prescribed format summary) must be
retained in the Prospectus Requlation if Europe's vanilla
bond markets are to continue to function effectively within
the scope of the Prospectus Regulation.

A separate issue that also has the potential to encourage
bond issuers to consider structuring their bond issuance to
fall outside the Prospectus Regulation regime (for example
by listing their securities on markets outside of Europe

and only conducting exempt offers in Europe) are the

new requirements in relation to risk factor disclosure. It is
essential that these requirements are calibrated properly,
bearing in mind the need to ensure risk factor disclosure

is useful for investors, but also that increasing issuers’
liability will increase their costs and potentially affect

their appetite to issue securities within the scope of the
Prospectus Regulation regime. While market participants
seem to agree that increased awareness in relation to risk
factor disclosure is needed to ensure that such disclosure
is approached on a more considered basis, the prescriptive
requirements proposed by the European Commission and
the Council are unlikely to achieve their intended results.
Indeed, such prescriptive requirements may, at best, result
in increased costs for issuers and disclosure that is arguably
less useful for investors (in particular if issuers are required
to categorise their risk factors in to categories of low risk,
medium risk and high risk) and, at worst, represent another
reason for issuers to structure their bond issuance to fall
outside the Prospectus Regulation regime. Pamela Gachara
of the Investment Association acknowledged this in her
speech at the IFLR Prospectus Rules Conference, noting
that issuers do need to consider the materiality of their risk
factor disclosure carefully, but that the rules should not be
overly prescriptive.

It is hoped that legislators appreciate the significance of
the concerns noted above as they move towards reaching
a political agreement in the coming months. As always,
further information on these points and the other five key
concerns noted above is available from ICMA staff.

charlotte.bellamy®icmagroup.org
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EU prospectus regime

Prospectus Directive Review

As reported in previous editions of this Quarterly
Report, ICMA is fully engaged with the current review
of the European Prospectus Directive regime. The
latest development is the agreement of a general
approach by the Council of the European Union.

This will form the basis of the Council’s negotiating
position in trilogue with the European Commission and
Parliament.

The Council text makes a number of amendments

to the draft Prospectus Regulation proposed by the
European Commission on 30 November 2015. As
ever, ICMA is focused on the impact of the proposed
Prospectus Regulation on the cross-border vanilla
bond market, and it is encouraging to see that some
of the most concerning provisions in the Commission’s
text have been amended. So the proposals appear to
be moving in a helpful direction generally, but there are
some remaining concerns, particularly in relation to the
new risk factor requirements. A summary of the key
areas on which ICMA is focused is below.

() Wholesale disclosure regime: The Council appears
to have reinstated the PD2 position with respect to
the €100,000 minimum denomination threshold (ie
there appears to be both a public offer exemption
and differentiated disclosure for bonds with a
minimum denomination of at least €100,000). It
is very encouraging to see that the importance of
having distinct wholesale and retail debt disclosure
requirements has been recognised. Such a
distinction is crucial in ensuring that Europe’s
wholesale bond market can continue to function
efficiently and corporate borrowers can access the
funding they need while providing an appropriate
level of disclosure to the institutional investors to
whom they offer securities. Differentiating between

bonds with a minimum denomination of at least
€100,000 or less than €100,000 per the current
PD2 regime and the Council’s general approach
is indeed one way of achieving that, and has the
benefit of being a clear regime that is easy to apply
in practice. An alternative would be to provide

an exemption from the prospectus summary
requirement and a differentiated disclosure regime
for prospectuses for admission to trading on

a regulated market of bonds offered solely to
qualified investors. That approach would have

the benefit of encouraging issuers to issue in

low denominations, which could in turn increase
indirect retail access to debt securities. This will
be important as Europe’s population ages and
retail investors are in ever greater need of capital
markets investment opportunities. There are

also a number of other, technical, advantages

to a “qualified investor only” regime for issuers
and institutional investors that ICMA has been
discussing with regulators and MEPs. It is also
worth noting that a “qualified investor only”
approach was proposed by the then ECON
rapporteur, Philippe de Backer, MEP in the draft
ECON report (covered in the Second Quarter 2016
edition of this Quarterly Report).

Risk factors: The Council has amended the
Commission’s proposed requirement for issuers to
categorise risk factors by materiality by suggesting
that risk factors be categorised according to their
type, with the most material risks being mentioned
first in each category. The Council also envisages
that the issuer may disclose its assessment of the
probability of a risk materializing and the magnitude
of the negative impact of such risk using a
qualitative scale of low, medium or high. While

this is likely to be seen as an improvement on the
Commission text, there continue to be concerns
that the provisions will raise liability questions for
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issuers. ICMA has communicated those concerns
to certain national regulators and it is hoped that
those points will be borne in mind as the legislative
Process progresses.

(i) Summaries: The standalone requirement for the
summary to be not misleading remains in the
Council text, which is disappointing because
it casts doubt on what appears to be the co-
legislators’ intention for liability to attach to the
issuer only if the summary is misleading when read
with the rest of the prospectus. In addition, the
Council has retained a cap on the number of risk
factors that can be included in the summary, albeit
in a slightly different format to the Commission’s
proposal. This approach is also likely to raise
liability concerns for issuers.

(iv) 20% limit for convertibles: The Council appears
to have tried to address concerns relating to the
apparent need for a prospectus for securities
issued as a result of recovery and resolution-
driven actions under BRRD and the conversion of
regulatory capital/loss absorbing capacity. These
adjustments are helpful, although it is likely that
the proposed language will require some technical
amendments in order to fully address market
participants’ concerns in this area.

(v) Third country issuer representative: The Council
has helpfully suggested that the new requirement
for third country issuers to appoint a representative
in the EU be amended to remove the liability
element for the third country issuer representative.

(Vi) Implementation: It is also very helpful that the
Council has suggested that the majority of
provisions would apply 24 months from the date
of entry into force, rather than 12 months, as this
should provide sufficient time for the necessary
Level 2 requirements to be developed and finalised
before the new regime applies in practice.

In terms of developments in the European Parliament,
the original Economic and Monetary Affairs Committee
(ECON) rapporteur (Philippe de Backer, MEP) stepped
down in order to take a position in his national
government, and was replaced by Petr Jezek, MEP.
This change appears to have resulted in a slight delay
to the expected timetable.

However various MEPs suggested additional
amendments to the Prospectus Regulation in two
separate documents (Amendments 135 to 347 and
Amendments 348 to 649) following the publication of
Philippe De Backer, MEP’s draft ECON report in March
2016 (as reported in the Second Quarter 2016 edition
of this Quarterly Report).

Many of the MEPs’ proposed amendments appear
to be helpful. However, there appear to be a number

of concerning amendments removing debt issuers’
flexibility to choose their home Member State for
prospectus approval. This proposal has the potential
to increase market fragmentation and, as such, would
be a retrograde step away from the concept of a
Capital Markets Union and a single internal market.
Some justification given for the proposed changed

is that the current regime could invite “regulatory
arbitrage” or encourage a “race to the bottom”,

which is not the case. The Prospectus Directive is a
maximum harmonisation Directive and the Prospectus
Regulation will be directly applicable in all Member
States. Regulatory arbitrage or a race to the bottom is
therefore not possible. Corporate borrowers value the
current flexibility afforded by the home Member State
definition because it allows them to choose a national
competent authority (NCA) with the expertise and
resources to handle their debt transactions. Smaller
markets’ NCAs will be less well equipped to deal with
complex debt transactions in a timely manner. Some
evidence of this can be seen in a recent ESMA Peer
Review Report on Prospectus Approval Processes
(see further below). It is therefore hoped that these
unhelpful suggested amendments are not taken
forward by the European Parliament.

Once the European Parliament has finalised its
position, the legislative process is expected to move
to a stage known as trilogue, in which a final text is
negotiated among the European Parliament, Council
and Commission. We understand trilogue may begin
in September 2016, as previously anticipated. This
means that the new Prospectus Regulation could be
published in the Official Journal at some point in the
first half of 2017, and apply either 12 months or 24
months thereafter.

ICMA is continuing to engage fully with national
regulators and official institutions and MEPs as the
legislative process progresses.

Other developments under the current
Prospectus Directive regime

As noted above, ESMA published a Peer Review
Report on Prospectus Approval Processes on

30 June 2016. The peer review focused on the
quality and consistency of the prospectus approval
process of national competent authorities (NCAS).
The peer review appears to conclude that staff
involved in the prospectus approval function at
NCAs have the requisite knowledge to meet the
requirements of the PD regime, although there may
be differing levels of efficiency at different NCAs.
The peer review highlighted areas of the prospectus
approval process that could be further harmonised,
including approaches to risk factors. ESMA reports
that recurrent concerns emerged as regards the
comprehensibility of prospectuses (in particular base
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prospectuses) and that factors which could be seen
as negatively impacting on comprehensibility included
the overall length of the prospectus, the format of

the summary, extensive risk factor and cover note
disclosure, and the amount and manner in which
information was incorporated by reference. Legislators
are already seeking to address many of these themes
in the proposed Prospectus Regulation.

ICMA also responded to two UK FCA consultations
relating to the prospectus regime. First, ICMA
submitted an informal email response on 9 May 2016
relating to proposed to Technical Note 604.2 on the
PD advertisement regime, as envisaged in the UKLA
Primary Market Bulletin No. 13, noting that the FCA
may wish to consider whether and how any ESMA
Q&A on the PD advertisement regime (which may

be published in the coming months, as reported in

the Second Quarter 2016 edition of this Quarterly
Report) may affect the Technical Note. Second, ICMA
submitted a response on 8 June 2016 relating to
proposed Technical Note 634.1 on financial information
on guarantors in debt prospectuses and requests for
omission, as envisaged in the UKLA's Primary Market
Bulletin No. 14, welcoming the Technical Note and
highlighting some minor areas that the UKLA may wish
to consider clarifying.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org

Bank recovery and resolution

Contractual recognition of bail-in

Model clause update: ICMA has worked with AFME to
update the model clause for contractual recognition of
bail-in pursuant to BRRD Article 55 of “other liabilities”
(ie not debt securities but liabilities arising under other
third country law governed contractual documentation)
that was previously mentioned on page 45 of the

First Quarter 2016 edition of this Quarterly Report.

The updated clause was prepared following the
adoption by the European Commission of a Delegated
Regulation with regard to certain BRRD-related
regulatory technical standards. While there were some
small differences between the provisions adopted by
the European Commission and the final EBA RTS on
which the original model clause was based, those
differences were not felt to necessitate a change to the
model clause. Rather, the changes to the model clause
reflected comments received from market participants
and market practice developments in the intervening
period following the finalisation of the original model
clause.

UK Prudential Regulation Authority Supervisory
Statement on Contractual Recognition of Bail-in: The
UK Prudential Regulation Authority (PRA) published

Policy Statement PS17/16 and Supervisory Statement
SS7/16 on 29 June 2016, following a consultation

on amendments to the PRA rules relating to the
contractual recognition of bail-in to which ICMA
submitted a joint response with the BBA on 16 May
2016.

The key area of focus for ICMA's primary market
constituency was the PRA's proposed guidance in
relation to the “impracticability” exclusion from the
requirement to include a contractual recognition of bail-
in in non-EU law governed contracts, which is included
in the Supervisory Statement. The Supervisory
Statement is unchanged from the version originally
proposed by the PRA, and the PRA notes that it
expects BRRD firms to make their own reasoned
assessment with regard to impracticability.

Contractual Stays

As reported in the Second Quarter 2016 edition of
this Quarterly Report, the PRA rules in relation to
contractual stays in financial contracts governed by
third-country law prohibit in-scope firms from creating
new obligations or materially amending existing
obligations under certain non-EEA law governed
financial arrangements unless the counterparty

has agreed to be subject to similar restrictions on
termination to those that would apply as a result of

a UK firm’s entry into resolution or the application of
crisis prevention measures if the financial arrangement
were governed by the laws of any part of the UK.

The rules are now in force in respect of third-country
law financial arrangements with counterparties which
are credit institutions or investment firms and, despite
some uncertainty in relation to the precise scope of the
rules, market practice in primary debt capital markets
appears to be moving towards a settled position.
ICMA worked with a number of law firms and through
its Legal & Documentation Committee to develop a
suggested clause for firms to use in relevant primary
debt capital markets documentation. That clause has
been circulated to the relevant ICMA primary market
committees and working groups and is available from
ICMA staff on request.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org
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EU prospectus regime

Prospectus Directive Review

The European legislative process for overhauling the
current Prospectus Directive regime is well under
way. ICMA has been engaged in this process since
it began, as reported in previous editions of this
Quarterly Report.

Currently, the European Parliament and Council are
considering a new proposed Prospectus Regulation
intended to replace the existing Prospectus Directive,
which the European Commission published on 30
November 2015. The initial reactions of those bodies
to the European Commission’s proposal can be
seen in the draft Economic and Monetary Affairs
Committee (ECON) report and the first EU Council
Presidency compromise.

The draft ECON report appears to reflect some of
the key messages ICMA has been communicating
to MEPs and regulators through a series of meetings
and other correspondence, which is heartening. In
particular:

(i) The draft report proposes an exemption from
the prospectus summary requirement and a
differentiated disclosure regime for prospectuses
for admission to trading on a regulated market
of bonds offered solely to qualified investors. As
reported in the First Quarter 2016 edition of this
Quarterly Report, these points are very important
for the wholesale bond market, which currently
enjoys, among other things, a prospectus
summary exemption and a differentiated
disclosure regime in relation to prospectuses for
admission to trading on a regulated market of

bonds with a minimum denomination of €100,000
or more. The removal of the €100,000 minimum
denomination regime has been supported by

the ECB (as set out in the ECB Opinion on the
proposed Prospectus Regulation), among others.

(i) The new requirement for third country issuers
to appoint a representative in the EU has been
deleted in the ECON draft report, which is
welcome because this requirement had the
potential to disincentivise third country issuers
from accessing Europe’s debt capital markets.

(i) The ECON draft report also envisages that the
date of application of the Prospectus Regulation
would be 24 months (rather than 12 months)
from entry into force, and certain Delegated Acts
would be adopted six months before the date
of application. This is helpful because it should
minimise the risk of a disorderly implementation
of the new Prospectus Regulation due to Level
2 measures not being available in time for the
application of the Level 1 provisions.

On the other hand, the draft ECON report appears

to make no change to the proposed requirement for
issuers to categorise risk factors in to three categories
according to materiality. There also appears to be

no change to the cap on risk factors in summaries.
These points are concerning for the wholesale

bond market, primarily due to the significant liability
concerns that could arise for issuers, as explained in
more detail in the First Quarter 2016 edition of this
Quarterly Report.

ICMA is also concerned that the changes to the
prospectus exemption for a request for admission
to trading on a regulated market of shares resulting
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from the conversion or exchange of other securities
contained in Article 1.4(b) of the proposed Prospectus
Regulation could have unintended consequences
for certain types of convertible security. Article 1.4(b)
introduces a new proviso stating that this exemption
will only apply if the resulting shares represent less
than 20% of the number of shares already admitted
to trading. The proposed 20% limit would mean that
a prospectus may be required for the admission

to trading of securities issued as a result of banks’
and other institutions’ regulatory capital instruments
automatically and mandatorily converting into shares
on the occurrence of a breach of a capital ratio or at
the point of non-viability of the institution.

This is concerning for a number of reasons.

First, there is no investment decision to be

made by investors at the time of conversion of
these instruments which would require an offer
prospectus. Information in relation to the shares
will be available to investors in the usual way under
Transparency Directive and Market Abuse Regulation
requirements, given that the shares would be of
the same class as those already listed. Second, it
would be impracticable for a distressed issuer to
produce a share listing prospectus either at all or

in the brief period required by the interaction of the
terms of the securities (which require immediate
share issuance) and the relevant local listing regime
(which is likely to require almost immediate listing
to mitigate fungibility concerns as between existing
and new shares). The proposed 20% limit in Article
1.4(b) is unlikely to provide sufficient headroom given
increasing regulatory requirements for such forms
of capital and loss absorbing capacity; in particular
where conversion is into a variable number of
shares depending on the issuer’s share price at the
time of conversion. In light of the above, ICMA has
suggested to relevant MEPs and regulators that the
20% proviso in Article 1.4(b) should be deleted or,

if it is not deleted, various other, more complicated

drafting amendments will need to be made in
order to prevent this provision having unintended
consequences for issuers of regulatory capital
instruments.

In terms of next steps, ICMA understands that the
draft ECON report was due to be presented in the
European Parliament on 7 April 2016. There are likely
to be amendments to the report after that point,
culminating in a vote in ECON on the report on 13
June. The Internal Market and Consumer Protection
Committee is also understood to be preparing an
opinion on the proposed Prospectus Regulation,
which should be available in early April.

Separately, the first Council Presidency compromise
text is understood to be a first draft reflecting the
non-contentious points upon which Member States
currently agree. We understand there is likely to be
further discussion and amendment (particularly on the
more contentious points) in the coming weeks. This

is reassuring as, from an initial review, many of ICMA’s
key concerns (eg in relation to wholesale disclosure,
summaries, risk factors and the 20% threshold

for convertibles described above) do not appear

to have been addressed. However, the positive
points appear to include (i) a change to the third
country issuer representative requirement (where the
responsibility element has been removed) and (ji) the
implementation period (where the date of application
has been extended to 24 months from entry into
force), which is in line with the draft ECON report.

The timing for the Council to finalise its position is
unclear.

If the Council and European Parliament were to
finalise their respective positions in Summer 2016,
then the final text could be published in the Official
Journal in early 2017 and apply from early 2019
(assuming the proposals to extend the date of
application are taken forward).

ICMA intends to continue to engage with relevant
MEPs and national and European regulators in
relation to the proposed Prospectus Regulation.

Other developments under the current
Prospectus Directive regime

A Delegated Regulation concerning prospectus
approval and publication and advertisements was
published in the Official Journal on 4 March 2016 and
entered into force on 24 March 2016. The text is very
similar to the version adopted by the Commission on
30 November 2015, which was reported in the First
Quarter 2016 edition of this Quarterly Report. It was
anticipated previously that ESMA would publish Q&A
in relation to certain areas of uncertainty regarding
the advertisements provisions in the spring of 2016.
However, it is understood that ESMA is reconsidering
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this and, if there is to be Q&A, it is unlikely to be
published before the end of June 2016.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org

MAR implementation:
pre-sounding and stabilisation

The EU’s new Market Abuse Regulation (MAR)
regime is due to replace the existing Market Abuse
Directive (MAD) regime from 3 July (regardless

of the probable MIFID Il regime postponement).

The MAR legislative process is not complete, with
various Level 2 measures still pending and potentially
only likely to be finalised shortly before the 3 July
coming into application deadline and any Level 3
guidance only anticipated thereafter. In this respect,
ICMA’s lead-manager constituency is considering
potential practical implications for pre-sounding

and stabilisation in the context of investment grade
Eurobond syndicated issuance — with a clear picture
potentially only emerging once the new regime will
have bedded down.

Pre-sounding

Regarding pre-sounding, the European Commission
had been expected (further to an early March
Commission list of planned initiatives) to adopt final
technical standards in March, ahead of a European
Parliament and Council objection period of one
month or three months (depending on whether the
text is the same as the draft standards set out in
ESMA's September 2015 Final Report reported in the
First Quarter 2016 edition of this Quarterly Report).

It seems firms are fairly clear as to the practical
implications of the expected new requirements,

with expectations that MAR sounding processes

will generally be similar to current MAD processes,
albeit substantially more burdensome procedurally
(notably in terms of detailed disclosure and record-
keeping obligations). One conceptual change
however relates to soundings that are considered
not to involve inside information (bearing in mind that
firms tend to treat information as “inside” if in doubt),
with firms expecting the additional non-wallcrossed
compliance burden to be manageable given the
overwhelming majority of soundings being likely to
be on a wallcrossed basis anyway. No consequential
amendments to the ICMA Primary Market Handbook
seem necessary at this time (though this will be kept
under review).

Distinctly, ESMA published on 28 January a
consultation inter alia on draft guidelines for persons
receiving market soundings (with a response deadline
of 31 March) that ICMA did not respond to given the

proposed guidelines’ relevance to investors rather
than to lead-managers.

Stabilisation

Regarding stabilisation generally, the Commission
adopted regulatory technical standards (in the form
of a Commission Delegated Regulation) on 8 March
with entry into application from 3 July. The standards
are subject to a Parliament and Council objection
period, which the Parliament has indicated it expects
to expire on 8 June (ie three months from adoption).
However, regarding stabilisation-related publication
means, the Commission had again been expected
to adopt final standards in March further to ESMA’s
“draft implementing technical standards on the
technical means for appropriate public disclosure

of inside information and for delaying the public
disclosure of inside information” set out in Annex XII
of ESMA's September 2015 Final Report.

Whilst it seems firms are fairly clear as to the

practical implications of the new requirements (with
expectations that MAR stabilisation processes will
generally be similar to current MAD processes), some
significant new considerations and/or additional
practical burdens seem to arise (notably to mitigate
some uncertainties around the new regime:

(i) Stabilisation reports seem likely to be addressed
to all EEA national regulators, as it may not
be clear which of them will be a “competent
authority of the trading venue” given MAR’s scope
extension to Multilateral Trading Facilities (MTFs)
and (once the MIFID Il regime applies) Organised
Trading Facilities (OTFs) — for many of which
timely certainty as to the securities concerned
does not seem possible.

(i) To the extent neither ESMA nor EEA national
regulators have published dedicated stabilisation
reporting addresses, it seems likely that national
regulators’ general addresses will be used.

(i) Pending the coming into application of the
MiFID Il regime, the stabilisation reports will
be required to comply with the transaction
reporting provisions of the current MiFID regime
(which will be familiar to firms). However, once
the MIFID Il regime comes into application, any
familiar national nuances stemming from national
implementation of the current MiFID regime (being
solely Directive-based) will be replaced by just
the one set of provisions set out in MiFIR (a direct
effect Regulation).

(iv) To the extent ESMA does not provide guidelines
as to what stabilisation transaction “details” are
to be published, it seems likely that firms will
publish (on the same timeline as their reports to
regulators) what they currently report to regulators
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by Ruari Ewing and Charlotte Bellamy

EU prospectus regime
Prospectus Directive Review

On 30 November 2015, the European Commission
published a proposed Prospectus Regulation,
intended to replace the existing Prospectus Directive
(PD).

As reported in previous editions of this Quarterly
Report, this follows a European Commission
consultation, to which ICMA responded in May
2015. The European Commission’s proposal is not
accompanied by an industry consultation. Rather,
the European Council and European Parliament
will consider the Commission’s proposal and work
towards agreement on a final Level 1 text through
the ordinary legislative procedure. Depending on
how that process progresses, a new Prospectus
Regulation could be published in the Official Journal
at some point in 2016 or early 2017 and apply just
over one year thereafter.

The proposed Prospectus Regulation includes

a number of interesting changes to the current
regime, some of which may be helpful in improving
ease of access to capital markets for bond issuers
while maintaining appropriate levels of disclosure
for investors. For example, the removal of a
requirement for a base prospectus summary is

a welcome and sensible step towards ensuring
that base prospectuses are easily analysable

and comprehensible. Depending on the detailed
provisions of the Level 2 legislation, the proposed
minimum disclosure regime for secondary
issuances (which would apply to issuers of non-
equity securities whose equity has been admitted

to trading for at least 18 months) and suggestions
regarding a removal of the requirements for detailed
tax disclosure could also be helpful changes.

However, there are some proposed changes

that could cause concerns for the currently well-
functioning wholesale vanilla debt market, which is
a critical source of funding for Europe’s companies
and banks. A summary of the most important of
those concerns is set out below, although there are
a number of other issues that may also merit further
attention and consideration.

1. The Prospectus Regulation should not require

a Prospectus Regulation-compliant summary to

be prepared if securities will be initially offered

to qualified investors only: Currently, there is no
requirement to prepare a PD-compliant summary
where a prospectus relates to the admission

to trading on a regulated market of non-equity
securities having a denomination of at least
€100,000. That exemption from the requirement

to prepare a PD-compliant summary is sensible,
because it recognises that institutional investors

do not require a PD-compliant summary in order

to make an investment decision. However, the
proposed Prospectus Regulation appears to require
a Prospectus Regulation-compliant summary to be
prepared for all issues of debt securities, regardless
of their characteristics or to whom they will be

sold. The costs associated with this are likely to be
significant. Additional burdens like these should only
be introduced if they are justified by a corresponding
investor (or other stakeholder) need. However, in this
case, there is no obvious institutional investor need
for a Prospectus Regulation-compliant summary.

As such, the requirements place an unnecessary
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burden on issuers. This should be rectified by not
requiring a summary if the prospectus relates to
the admission to trading on a regulated market of
non-equity securities that will be offered to qualified
investors only.

2. The proposed requirement to categorise risk
factors creates liability concerns for issuers and
could have unintended consequences: The
proposed Prospectus Regulation contains a

new provision requiring issuers to categorise

risks according to their relative materiality. This

is concerning for a number of reasons. First, it
could expose issuers to increased liability given

the potential for risks to be mischaracterised. The
requirement will present particular liability concerns
for issuers that offer securities in the US market

as well as the European market, as it may make it
difficult for issuers to provide consistent disclosure
to investors in the US and Europe. Second, it is not
clear exactly how issuers will be able to apply the
requirement in practice given the interplay of various
risk factors with each other and the uncertainty
around the weight issuers should give to the
likelihood and/or potential impact of risk factors in
categorising them. Third, the requirement is unlikely
to have the desired effect. It could serve to make
risk factor sections more confusing if investors
need to cross-refer to different sections in order to
read the risk factors, rather than risk factors being
ordered thematically which is the current practice.

It could also have unexpected consequences and
mislead investors into focusing on the first category
of risks only, when all the risks included in the
prospectus will be considered material by the issuer.
Fourth, the rules are unlikely to address the concern
that risk factor sections have become excessively
lengthy. This is because the general test for what

a prospectus needs to include is still very broad.

In order to properly address the issue of overly

long prospectuses, regulators should consider
amending this test for non-equity securities, in order
to allow issuers to include more focused, relevant
disclosure in their prospectuses. For example,
relevant disclosure for debt securities would include
information that is necessary to enable an investor
to make an informed assessment of the issuer’s
ability to pay interest and repay principal under the
bond only.

3. The restriction on the number of risk factors that
can be included in the summary is unnecessary
and arbitrary: The proposed Prospectus Regulation
imposes an arbitrary limit on the number of risk
factors that can be included in a summary. Not only
is this requirement unnecessary (as the proposed
six-page limit on the length of the summary will
ensure that summaries are short), but it is too blunt

an instrument to be workable in practice. Selecting
the “five most material risks” will pose significant
practical challenges and liability concerns for
issuers. How should an issuer select the five most
material risks when it believes there to be six, seven
or more? The proposal could also mean that the
summary is misleading for investors, who may focus
most heavily on the five risk factors in the summary,
and neglect to consider the other risk factors, which
could affect their investment decision.

4. It is not clear why third country issuers require

a “representative” in Europe: The proposed
Prospectus Regulation also requires third country
issuers to designate a representative established
in their home Member State, which shall (among
other things) be responsible for ensuring compliance
of the prospectus with the requirements of the
Prospectus Regulation. The rationale for this new
requirement is not clear. It is difficult to see what
investor protection benefit there might be from

a third country issuer representative. There is a
reference to the representative being a point of
contact for national competent authorities, although
it is not clear why National Competent Authorities
cannot continue to communicate directly with third
country issuers and their advisers in the way they
currently do (and will continue to do with European
issuers). This provision will increase costs for third
country issuers and therefore increase barriers

to, and potentially hinder the growth of, Europe’s
capital markets. Unless there is a clear rationale
and investor protection benefit associated with this
requirement, it is important that consideration is
given to removing it.

5. The grandfathering period is helpful, but should
be longer: The proposed Prospectus Regulation
helpfully contains a grandfathering provision, stating
that prospectuses approved in accordance with the
current Prospectus Directive shall continue to be
governed by those rules until the end of their validity
or until twelve months have elapsed after the date
that the Prospectus Regulation applies, whichever
occurs first. However, based on the implementation
experience of PD Il (which was difficult for both
market participants and National Competent
Authorities), this grandfathering period needs to

be longer. Given many of the detailed provisions
relating to prospectus content will continue to be
contained in Level 2 rules, it would be helpful if

this grandfathering period referenced the date of
application of the Level 2 rules, rather than the Level
1 rules. If that is not possible, the 12 month period
currently referenced in the Prospectus Regulation
should be extended to 24 months in order to
ensure market participants and National Competent
Authorities are sufficiently familiar with the new



PRIMARY MARKETS: LEAD MANAGERS

Issue 40 | First Quarter 2016
www.icmagroup.org

regime (at both Level 1 and Level 2) to allow an
orderly implementation.

ICMA will continue to discuss the implications of

the proposed Prospectus Regulation in relevant
committees and working groups. ICMA also intends
to continue to engage with various regulators at
national and European level to discuss the proposed
Prospectus Regulation.

Other developments under the current
Prospectus Directive regime

Omnibus Il Delegated Regulation concerning
prospectus approval and publication and
aadvertisements: As anticipated, the European
Commission adopted a Delegated Regulation
concerning prospectus approval and publication
and advertisements on 30 November 2015. This
follows ESMA submitting final RTS to the European
Commission in June 2015, which was reported on
page 34 of the previous edition of this Quarterly
Report. It is understood that the Council has invoked
its extension on the objection period and the
objection period will last until 30 January 2016. As
such, the Delegated Regulation would be published
in the Official Journal in February 2016 at the earliest
and would enter into force on the twentieth day
following publication in the Official Journal. It is also
understood that ESMA envisages producing two Q&A
on the advertisements section of the RTS (as noted
on page 34 of the previous edition of this Quarterly
Report), which would be published in late March.

ESMA Q&A on Prospectuses: ESMA published a
revised version of the ESMA Q&A on Prospectuses
in December 2015. There is a new Q&A 96 relating
to disclosure for securities subject to conversion or
write-down powers under the BRRD, where ESMA
states: “Where the issuer considers the possibility of
bail-in to be material ... this should be reflected in the
risk factors section and summary of a prospectus”,
and gives some detail on the minimum content of a
bail-in risk factor. It is not anticipated that this new
Q&A will require changes to existing market practice.
There is also a revised question (Q26) relating to the
calculation of the €5 million limit in PD Article 1(2)(h)
and the €75 million limit in PD Article 1(2)(j), which

is less likely to be relevant to the wholesale bond
market.

Omnibus Il filing final terms with host national
competent authorities: The Omnibus Il Directive
amended Article 5(4) of the Prospectus Directive

so that the home National Competent Authority, as
opposed to the issuer, has responsibility for filing final
terms with a host National Competent Authority. This
change was due to take effect in Member States’
legislation from 1 January 2016. In this regard, we
understand that the Luxembourg, Irish and UK

National Competent Authorities will require final terms
and certain information to be provided to a specific
email address. More information is available on this
UKLA webpage and page 2 of this CSSF Newsletter.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org

Packaged Retail and Insurance-
based Investment Products
(PRIIPs)

On 11 November 2015, the Joint Committee of the
European Supervisory Authorities (ESAs) — EBA, EIOPA
and ESMA - published a Joint Consultation Paper
(subsequently followed on 6 January 2016 by a one
page errata document) on PRIIPs key information
documents (KIDs), which are primarily for structured
products. (See further the Third Quarter 2014 edition of
this Quarterly Report in respect of product scope). The
Consultation Paper includes draft Regulatory Technical
Standards (RTS) under the PRIIPs Regulation. The
European Commission also published its earlier Final
Report on a consumer testing study on KID format and
content.

Background: These publications follow (i) the ESAS’
November 2014 Discussion Paper, to which the

Joint Associations Committee (JAC) responded, with
ICMA's support; (i) December 2014 Official Journal
publication of the PRIIPs Regulation; and (jii) the ESAs’
June 2015 Technical Discussion Paper, to which
ICMA responded. See further the past editions of

this Quarterly Report, which detail inter alia historic
concerns around residual ambiguity of KID purpose
and related liability (despite previous highlighting
efforts) and the (consequentially limited) feedback
given to the ESAs as they have sought to define the
KID’s detailed format and content requirements in this
ambiguous context.

KID purpose/investor understanding: In this regard, the
Recitals to the draft RTS state that (emphasis added):

(@) the KID “designed to ensure that it is easy for retail
investors to read, understand and compare”;

(b) the KID’s summary risk indicator “should be
accompanied by sufficient narrative explanations
of the risks of the PRIIP to allow for an informed
decision”;

(c) the KID “can be expected to be also used as a
summary of the main features of the PRIIP”;

(d) the “information contained in the [KID] should be
capable of being relied on by a retail investor when
making an investment decision”;

(e) “Given that changes may be important for retail
investors and their future allocation of investment
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involving some underwriters reportedly providing data
from over 1,000 transactions that involved manually
populating over 30,000 data fields.

Ongoing process: The terms of reference stated

the FCA's intent to engage stakeholders (notably
including issuers as well as investors) during its
study (and welcomed any inputs by 22 June on its
terms of reference). ICMA arranged for the FCA to
meet a specific delegation from the Public Sector
Issuer Forum (on 17 September), and to meet the
ICMA Corporate Issuer Forum on 1 October. An FCA
interim report is expected around year-end 2015 and
a final report is expected in spring 2016. It is relevant
to note in this context that the final MiFID Il Level 2
instrument has been expected to be adopted over
the summer (subject only to European Parliament/
Counsel veto) ahead of coming into effect in 2017.

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

Prospectus Directive

As reported in previous editions of this Quarterly
Report, the next review of the Prospectus Directive
(PD) is under way and was launched under the
umbrella of the European Commission’s Capital
Markets Union initiative. Pages 27-29 of the previous
edition of this Quarterly Report contain a summary
of ICMA’s response to the European Commission’s
consultation on the next review of the Prospectus
Directive.

The European Commission’s Capital Markets Union
Action Plan that was published on 30 September
2015 confirmed that the Commission will modernise
the Prospectus Directive to make it less costly

for businesses to raise funds publicly, which will
involve an update of when a prospectus is needed,
streamline the information required and the approval
process, and create a genuinely proportionate regime
for SMEs to draw up a prospectus and access capital
markets.

The European Commission is expected to publish
legislative proposals designed to achieve those
policy goals before the end of 2015 and submit
those proposals to the European Parliament and the
Council for review.

ICMA has been engaging with a number of national
regulators, ESMA and the European Commission
via meetings and conference calls both in advance
of, and after, submitting its response to the PD
consultation.

The 6" Euromoney Prospectus Rules Conference

on 29 and 30 September in London was a good
opportunity for market participants and regulators
(including the European Commission, ESMA and
various national regulators) to meet and discuss

the future of the PD and how it interacts with other
regulation such as PRIIPs and MiFID II. One of the

key themes to emerge from the conference was the
importance of considering the PD review in the context
of CMU: there is clearly a need to consider how
issuers can be encouraged to use or continue to use
capital markets in Europe, as well as a need to protect
investors effectively, when thinking about changes

to the PD. Market participants also spoke about the
crucial function that the wholesale debt market plays
in funding the real economy and the corresponding
importance of ensuring that any changes that are
made to the PD are made in a way that will ensure the
continued efficient functioning of that market.

Other points that were raised for consideration
included:

¢ the need to learn from the practical issues faced by
market participants and national regulators at the
time PD Il was implemented by ensuring that PD Il
provides for an appropriate grandfathering period to
allow market participants and national competent
authorities to adjust to the new rules;

¢ the need to re-visit the prescribed format summary
requirements, which (while well intentioned) have
resulted in summaries that are difficult for retail
investors to read and understand;

e questions around how the length of prospectuses
can be reduced (in particular risk factor sections),
including a consideration of whether an adjustment
to the “necessary information” test in PD Article
5 could be amended to encourage more tailored
disclosure; and

e questions around whether burdens on issuers could
be alleviated by allowing “future” incorporation by
reference of certain regulated information and/or
removing the prospectus requirement for secondary
issues.

Market participants also emphasised the need to
ensure that issuers can continue to access the capital
they need in an efficient and cost-effective manner,
with appropriate and proportionate liability levels. This
point was emphasised not only in relation to the PD
review, but also in the context of the PRIIPs regime
and the liability for the KID (which has been discussed
in several previous editions of this Quarterly Report,
including the 3Q 2014 edition).
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Separately, it is expected that the European
Commission will publish a Green Paper on Retall
Financial Services in 4Q 2015, which will be followed
by a public consultation. A roadmap for such a Green
Paper has been published, but it is not clear how or
whether the review of the PD will be affected by the
review of retail financial services. It is to be hoped that
the European Commission takes a joined up approach
to the review of the Prospectus Directive in the context
of the Capital Markets Union initiative and the review
of retail financial services, which may involve making a
set of smaller, self-contained changes to the PD now,
and leaving the door open for a more fundamental and
coordinated review later in the CMU project.

Omnibus Il Directive changes: As reported in

the previous edition of this Quarterly Report, the
European Commission is considering final draft RTS

on prospectus-related issues under the Omnibus

Il Directive that ESMA submitted to the European
Commission at the end of June 2015. The draft RTS
relate to the Prospectus Directive approval, publication
and advertisement rules and would impact the
Prospectus Directive currently in force (PD lI) rather than
the review of the Prospectus Directive reported above.

While the final draft RTS are improved from the original
proposals (eg the deletion of the incorporation by
reference RTS), ICMA still has some concerns with the
application of the proposed RTS on advertisements,
which it has flagged to the Commission.

In particular, the proposed requirement to disseminate
amended advertisements following the publication
of a supplement to the prospectus is likely to

be problematic from a number of perspectives.
Primarily, this stems from the fact that the definition
of advertisement includes a large number of different
types of advertisement, so one regime is unlikely to
be capable of being effectively applied in practice

to all types of advertisement. It is not clear how

the proposals will work for advertisements such as
preliminary prospectuses or roadshow materials

in particular. ICMA is also concerned that the PD
advertisement regime should not undermine the
prospectus regime by giving investors a false sense
of the importance of an advertisement over the
prospectus.

Following the 6" Euromoney Prospectus Rules
Conference, we understand that the Omnibus Il RTS
are due to be published at some point before the

end of 2015 and there is likely to be guidance from
ESMA on the application of the advertisement rules

to certain types of advertisement such as preliminary
prospectuses and roadshow materials. It is hoped that
such guidance will be put in place in a timely fashion,
S0 that uncertainty for market participants is minimised.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org

FCA CoCo rules

As reported in the previous edition of this Quarterly
Report, the FCA has published its Policy Statement
containing the final permanent marketing restriction
relating to CoCos. The permanent rules replaced the
temporary rules previously in force on 1 October 2015.

There are several differences in the wording of the
permanent and temporary rules. However, despite
those differences in wording, there are a number of
reasons why lead managers of new issues within the
scope of the permanent rules may think it prudent

to continue to apply the practices and procedures
developed under the temporary rules from 1 October
2015.

One of the overarching reasons is that the purpose
of the temporary rules (broadly, to prevent CoCos
being held by mass retail investors) appears to apply
equally to the permanent rules. Both sets of rules
also appear to be results-based, with the potential for
lead managers’ conduct to be judged with hindsight.
While the FCA Policy Statement states that the
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by Ruari Ewing and Charlotte Bellamy

Prospectus Directive

As reported in the previous edition of this Quarterly
Report, the European Commission launched a
consultation on the next review of the Prospectus
Directive (PD) in February 2015, to which ICMA
responded on 1 May 2015. The ICMA response
answered the multiple choice questions on the
European Commission consultation website and
made some additional suggestions in a separate letter.
(ICMA consolidated the answers to the survey and the
separate letter into one document, for ease of review).
ICMA also supported a Joint Associations Committee
on Retail Structured Products (JAC) response
questionnaire and response letter, which took the
same approach as ICMA on many of the questions in
the consultation questionnaire, and also raised some
specific points related to the retail structured product
market.

Generally, it is hoped that the Commission will take
the opportunity that Capital Markets Union (CMU)
presents to consider the PD Review in a holistic
manner, in order to achieve a coherent and consistent
framework that balances investor protection and
regulatory burdens on issuers. While the PD has been
identified as a priority for early action under CMU, it is
unlikely that significant improvements can be made by
amending the PD in isolation. Rather, policy makers
should identify the measures that will need to be taken
to achieve the objectives of CMU using the various
regulatory tools at their disposal.

Some of the main objectives of CMU appear to be
the promotion of growth in economies, the creation

of employment and adjustment of the balance of
funding of the real economy away from bank lending
towards capital markets. The means to achieve these
purposes include: (i) reducing costs of capital market
issuance for issuers, both to make capital markets
more competitive with bank lending and to provide
issuers with cheaper funds; and (i) increasing demand,
by expanding the investor base in corporate bonds to
include (for example) retail investors. This second point
aligns with recent statements by Commissioner Hill
that EU households are the main source for the long-
term funding of the European economy, which is why
savers and individual investors should be placed at the
heart of the CMU initiative.

Some progress towards the CMU objectives could
e made through changes to the PD, as discussed
in the full ICMA response and briefly below. However,
in terms of expanding the investor base in corporate
bonds to include retail investors, regulators should
consider how this can be achieved while ensuring

a sufficient level of retail investor protection. In

this regard, the PD is only one of a number of
possible regulatory tools. Other tools such as MiFID
intermediation should also be considered.

In light of evidence which suggests that disclosure

is ineffective in the hands of retail investors, because
they either do not read long-form disclosure or
misunderstand short-form disclosure, the retail
disclosure regime under the PD is unlikely to be an
effective tool for retail investor protection. It therefore
introduces cost to issuers without benefit to investors.
Removing the retail disclosure regime under the PD
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and the corresponding distinction between bonds
with a denomination of more or less than €100,000
for disclosure purposes should have no impact on
retail investor protection, which should be addressed
instead by ensuring that sales are made through
properly supervised MiFID financial intermediaries. Not
only will this represent more effective retail investor
protection, it will also result in a reduction in costs

for issuers and more bonds being issued with low
denominations, which will benefit both institutional and
retail investors.

Removing the retail disclosure regime would entail

an acknowledgement that prospectuses are not
documents intended for retail investors to read. Rather
prospectuses would become a document to be read
and used by financial intermediaries, who would then
advise their retail clients under the MiFID suitability and
appropriateness regimes.

While such an approach could have a significant
beneficial effect in terms of boosting retail markets, it
would require careful consideration of the interaction
of different pieces of legislation (notably the PD and
MIFID) and so may not be viewed as feasible for a
short-term review of the PD. However, that should not
mean that this proposal (or other more fundamental
proposals in relation to the PD) is discarded. Rather,
the current review of the PD could focus on a set of
smaller, self-contained changes to the PD now, but
leave the door open for a more fundamental and
coordinated review later in the CMU project.

Another change that could be made in this further,
more fundamental review of the PD is to consider
whether a provision should be introduced to override
existing conflicts of laws arrangements in relation to
prospectus liability, in order to ensure that issuers do
not face litigation in multiple jurisdictions and under
different laws.

Examples of smaller, “self-contained” changes that
could be made in this review of the PD are:

e a re-interpretation of the test for what a prospectus
needs to include to focus only on information that
may affect the issuer’s ability to fulfil its obligations
under the bond, with the aim of allowing issuers
to prepare more streamlined and focused
prospectuses;

e a liberalisation of the incorporation by reference
rules to allow incorporation by reference of specified
future information (eg future financial information),
which would reduce the need for a supplement
to be prepared when such future information is
published;

e removing the need for a prospectus for secondary
market non-exempt offers, on the basis that the
ongoing disclosure regimes under the MAD and the
TD provide the necessary information to secondary
market purchasers; and

¢ reviewing the prescribed format summary
requirements, which have resulted in summaries
that are difficult to understand, particularly in a base

prospectus context.

It is also hoped that certain of the proposals put
forward in the European Commission’s Consultation
Document which appear to be contrary to the aims

of CMU will not be taken forward. These include the
extension of the scope of the PD to admission to
trading on MTFs (which would remove a valuable
source of flexibility for issuers) and the imposition of an
arbitrary maximum length cap on prospectuses (which
could result in significant liability concerns for issuers).

Finally, an overriding point to bear in mind in any
consideration of changes to the PD is the importance
of protecting the existing, efficient wholesale debt
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market in Europe. Applying changes to the PD to
encourage SME and/or retail access to capital markets
should be done in a way which avoids any adverse
effect on the functioning of the wholesale market.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org

UK FCA investment and corporate
banking market study

The Terms of Reference (ToR) for a UK FCA
investment and corporate banking market study
were published on 22 May 2015. This follows the
FCA's Wholesale Competition Review call for inputs
in July 2014 (to which ICMA filed a response in
October 2014) and consequent feedback statement
in February 2015 (see further coverage in the Fourth
Quarter 2014 edition and Second Quarter 2015
edition of this Quarterly Report) and related feedback
from roundtables. The UK Fair and Effective Markets
Review’s Final Report (see further in the Capital
Market Initiatives section of this Quarterly Report)
has also since concluded that bundling and cross-
subsidisation and the transparency of the corporate
bond allocation process will be assessed as part of
the FCA's market study.

In terms of process, the FCA intends to engage
stakeholders (notably including issuers as well as
investors) during its study and, though not formally
consulting on the ToR, welcomed any inputs by 22
June. Hopefully Eurobond issuers (who have been
less vocal historically on new issue processes than
investors) will continue to engage with the FCA in this
respect, with ICMA’s support. An FCA interim report
is expected around year-end 2015 and a final report
is expected in spring 2016.

Contact: Ruari Ewing
ruari.ewing@icmagroup.org

Other primary market developments

FCA CoCo rules: The FCA has published its Policy
Statement containing the final permanent marketing
restriction (PMR) relating to CoCos. ICMA is working
with the ICMA Legal & Documentation Committee
and ICMA PDCM Compliance Working Group to
discuss the practical implications of the final PMR.

Omnibus Il Directive RTS: ESMA has submitted a
Final Report containing draft RTS on prospectus-
related issues under the Omnibus Il Directive to the
Commission. The draft RTS relate to the Prospectus
Directive approval, publication and advertisement

regimes, and follow an ESMA consultation to which
ICMA responded in December 2014 (as reported in
the First Quarter 2015 edition of the ICMA Quarterly
Report). Helpfully, the concerning proposals relating
to incorporation by reference that were included in
the Consultation Paper have been removed from the
final draft RTS. The Commission has three months to
decide whether to endorse ESMA's draft RTS.

MIFID Il complex / non-complex instruments: On

15 June 2015, ICMA filed a response to an ESMA
Consultation Paper on draft guidelines on complex
debt instruments and structured deposits. The
response highlighted notably that complexity for
MiFID’s narrow purpose (availability of execution-only)
should not be taken to equate either to toxicity or to a
universal definition of complexity.

ICMA also supported a Joint Associations Committee
(JAC) 15 June response on retail structured products
(RSP) in further depth from the RSP angle. Distinctly,
ICMA also supported a 1 June JAC response to

JAC response to the UK FCA's consultation TR15/2
(Structured Products: Thematic Review of Product
Development and Governance). The response
focused on the recognition of the requirement for
tailored solutions, coordination with global regulators,
identifying the target market, proportionality and the
read-across to other products.

PRIIPs: The Joint Committee of the ESAs (EBA,
EIOPA and ESMA) published a Technical Discussion
Paper on risk, performance scenarios and cost
disclosures for KIDs for PRIIPs on 23 June 2015,
with a deadline for comment of 17 August. ICMA
will be considering carefully what feedback would
be relevant, bearing in mind historic ICMA concerns
(outlined in various prior editions of this Quarterly
Report) around the residual ambiguity of the purpose
(and related liability) of the PRIIPs key information
document (KID) and around the mandatory use of
simplistic and potentially confusing synthetic risk
indicators.

Contacts: Ruari Ewing and Charlotte Bellamy
ruari.ewing@icmagroup.org
charlotte.bellamy@icmagroup.org
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by Ruari Ewing and
Charlotte Bellamy

Prospectus Directive

On 18 February 2015, the European
Commission launched a consultation

on the next review of the Prospectus
Directive (PD), with a deadline for
comments of 13 May 2015. The PD
review has been identified as a priority for
early action under Capital Markets Union
(CMU). As such, the general context of
the review is a desire to reduce barriers
to accessing the capital markets and to
encourage growth.

The review is broad in scope and identifies
a number of issues with the current PD
regime. The general objective is “to reform
and reshape the current prospectus
regime in order to make it easier for
companies to raise capital throughout

the EU and to lower the associated

costs, while maintaining effective levels

of consumer and investor protection”. In
line with the CMU project, there is also a
particular focus on how the prospectus
regime applies to SMEs.

The Commission’s Consultation Paper
raises some fundamental questions about
the current PD regime. An introductory
section queries whether the principle

of requiring a prospectus whenever
securities are offered to the public or
admitted to trading is still valid and the
costs of preparing a prospectus. The
“issues for discussion” are then divided
into four other categories.

(i) When a prospectus is needed:

This section discusses the current
exemption thresholds and considers
whether an additional exemption could
be created for tap issues. There is a
particular focus on the exemption in
Article 3(2) for prospectuses relating

to securities with a denomination of

€100,000, with respondents being
asked for views on whether such
threshold is detrimental to liquidity in
corporate bond markets. The general
focus seems to be allowing a larger
number of offers to be made without
a PD-compliant prospectus. However,
this section also considers whether
the PD regime should be widened to
include admission to trading on an
MTF.

(iiy The information a prospectus should
contain: This section also seems to
focus on reducing burdens on issuers
generally, with questions on (among
other things) making the incorporation
by reference mechanism more
flexible and whether prospectuses
need to include information that has
already been made available under
the Transparency Directive or be
supplemented to include information
that has been disclosed pursuant to
the Market Abuse Directive. However,
this section also discusses whether
a length limit should be imposed on
prospectuses or certain sections of
the prospectus, which is likely to be
impractical.

(iiiy How prospectuses are approved: This
section discusses whether approval
processes across Member States can
be streamlined further, extending the
base prospectus facility, the tripartite
prospectus regime, home Member
State determination for debt issues,
moving to an all-electronic system
for filing and publishing prospectuses
and equivalence of third-country
prospectus regimes.

(iv) Final questions: This section is a
“sweep-up” of other areas that the
Commission is required to address


http://ec.europa.eu/finance/consultations/2015/prospectus-directive/index_en.htm
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in this review of the PD and asks
respondents for views on whether there
are any other areas that could add
flexibility to the prospectus framework
and facilitate the raising of capital or
areas that could cause the prospectus
framework to insufficiently protect
investors.

As reported in previous editions of this
Quarterly Report, the implementation

of the last PD review caused significant
uncertainty for issuers and lead managers
(and is ongoing even now with ESMA

still considering Level 2 measures under
the Omnibus Il Directive). It was therefore
felt that the Commission should take a
restrictive approach to its next review

of the PD in order to allow a period of
regulatory stability for the primary markets.
However, the Consultation Paper appears
to suggest an ambitious and open
approach to this PD review. As such, there
appears to be a welcome opportunity to
address some fundamental aspects of
the PD with a view to reducing burdens
for issuers while appropriately protecting
investors.

Nevertheless, a key point to bear in

mind in any consideration of changes to
the PD is the importance of protecting

the existing, efficient, large and liquid
wholesale debt market in Europe. Applying
changes to the PD in a way which would
have an adverse effect on the functioning
of the wholesale market should be
avoided.

Mindful of the above, ICMA’s response is
likely to have three aspects, namely: (i) to
encourage the Commission’s proposals
that relate to the reduction of burdens; (ii)
to argue against some of the less helpful
suggestions made in the Consultation
Paper; and (jii) to suggest additional areas
for consideration that could help to reduce
burdens and align with the CMU initiative.

The first aspect (encouraging the reduction
of burdens) includes supporting a more
flexible approach to incorporation by
reference and a review of the need for a
prospectus in the context of secondary
market offers. It also includes agreeing
with the suggestion that the somewhat

arbitrary €100,000 threshold between
“wholesale” and “retail” disclosure
should be removed with the current
“wholesale” disclosure regime applying
to all prospectuses for debt securities.
This suggestion would be based on a
reconfiguration of retail investor protection
to place more focus on regulatory tools
other than disclosure (for example, MiFID
intermediation) on the basis of evidence
that suggests that retail investors do not
read prospectuses and misunderstand
shorter disclosure.

The second aspect (arguing against
certain suggestions) includes disagreeing
with the extension of scope of the PD

to MTFs (on the basis that MTFs give
valuable flexibility for wholesale issuers and
it is not necessarily a problem that they
each apply different rules) and arguing
against the imposition of a length limit on
prospectuses (on the basis that this will
not necessarily make prospectuses easier
to understand for investors and there may
be serious concerns for issuers from a
liability perspective if such a limit were to
be introduced).

The third aspect (raising additional
considerations that could reduce
burdens) may include suggesting that the
provision relating to what a prospectus
needs to contain should be amended or
reinterpreted to mean that a prospectus
for vanilla debt securities only needs to
contain the information that an investor
needs to assess risks to payment and
repayment on the bond. This could result
in a significant reduction in the length and
cost of prospectuses.

Generally, it will be interesting to see
how the proposals for the next PD
review develop. A significant reduction in
burdens for issuers under the PD is likely
to be achieved more successfully if it is
complemented by plans to modify other
legislation (such as MiFID) to achieve
appropriate levels of protection for retail
investors. It is hoped that regulators will
take the opportunity that CMU presents in
order to achieve this goal.

Contact: Charlotte Bellamy
charlotte.bellamy@icmagroup.org
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